IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8235
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FRANCI SCO JAVI ER CALDERON- URI AS,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. MO 92- CR-87(01)
(Cctober 29, 1993)

Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Franci sco Javi er Calderon-WUias (Cal deron), a/k/a Juan Uri as
Garcia, appeals the district court's upward departure fromthe
sentenci ng gui delines, asserting that the departure was based on
unreliable informati on contained in the PSR

The findings of fact made by the district court nust be
uphel d by the reviewi ng court unless they are clearly erroneous.

United States v. Gallegos, 868 F.2d 711, 713 (5th Cr. 1989).

In maki ng a sentencing determ nation, the district court may

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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consi der any rel evant evidence "without regard to its
adm ssibility under the rules of evidence applicable at trial,
provided that the information has sufficient indicia of

reliability to support its probable accuracy.” United States v.

Al faro, 919 F. 2d 962, 964 (5th Gr. 1990). "A defendant who
objects to the use of information [in a PSR] bears the burden of
proving that it is "materially untrue, inaccurate or

unreliable."" United States v. Kinder, 946 F.2d 362, 366 (5th

Cr. 1991), cert. denied, 112 S.C. 1677, 2290 (1992) (citation

omtted). Calderon failed to do so. |In his brief, Calderon
cites Alfaro for the proposition that unsworn statenents should
not be considered reliable in the sentencing context. However,
the very next paragraph in Alfaro states that "a presentence
report generally bears sufficient indicia of reliability to be
considered by the trial judge in making the factual
determ nations required by the sentencing guidelines.” 919 F.2d
at 966.

Cal deron's participation in the heroin offense was an
appropriate reason for upward departure, and the increase of 27
nmont hs above the guideline range of 27-33 nonths was not

unreasonabl e. W have upheld a simlar departure. United States

v. Lanbert, 984 F.2d 658, 664 (5th Cr. 1993) (en banc) (upward
departure to a sentence of 36 nonths, tw ce the possible maxi nrum
gui del i ne sentence).

The sentence i s AFFI RVED



