IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8228
Conf er ence Cal endar

ALEJANDRO MONTANA,
Pl ai ntiff-Appellant,
vVer sus
REBECKA BURKETT ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W 91- CA- 259
(Decenber 15, 1993)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *
Al ej andro Montana filed a civil rights conplaint alleging
that his First Amendnent and Equal Protection rights were
vi ol at ed because prison officials refused to permt himto
recei ve certain publications because they contained graphic
depi cti ons of wonen engagi ng i n honbsexual activity. The
district court granted the defendants' notion to dism ss and

deni ed Montana's notion for |eave to anend his conpl aint.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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A di sm ssal under Rule 12(b)(6) is appropriate only if it
appears to a certainty that the plaintiff can prove no set of
facts in support of his claimthat would entitle himto relief.

Fee v. Herndon, 900 F.2d 804, 807 (5th Cir.), cert. denied, 498

U S 908 (1990). In nmaking this determ nation the Court nay not
go outside the pleadings and nust accept all well-pleaded facts
as true, viewwng themin the light nost favorable to the
plaintiff. Id.

Mont ana argues that the correspondence rules that prevented
himfromreceiving publications that contained graphic depictions
of wonen engaged in honbsexual activity are not "neutral" as

requi red by Turner v. Safley, 482 U S 78, 107 S.Ct. 2254, 96

L. Ed. 2d 64 (1987). A prison regul ation that inpinges on an
inmate's constitutional rights is valid if it is reasonably
related to legitimte penological interests. Turner, 482 U S at
89. To determne whether a regulation is valid the Court

consi ders:

(1) whether the regulation has a | ogical connection to
the legitimte governnment interest invoked to justify
it, (2) whether there are alternative neans of
exercising the rights that remain open to the inmates,
(3) the inpact that accommobdati on of the asserted
constitutional rights will have on other innmates,
guards and prison resources, and (4) the presence or
absence of ready alternatives that fully accommbdate
the prisoner's rights at de mnims costs to valid
penol ogi cal interests.

Kahey v. Jones, 836 F.2d 948, 950 (5th Cr. 1988) (citations

omtted). The Court is not required to consider all four factors

to determ ne whether a regulation is rationally related to
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| egitimate penological interests. Scott v. Mssissippi Dep't of

Corrections, 961 F.2d 77, 80 (5th CGr. 1992).

The first Turner factor requires that the regul ations
restricting prisoners' First Amendnent rights operate in a
neutral fashion without regard to the content of the expression.
Turner, 482 U S. at 90. This neutrality elenent is satisfied if
the regulation "further[s] an inportant or substanti al
governnental interest unrelated to the suppression of

expression." Thornburgh v. Abbott, 490 U S. 401, 415, 109 S. C

1874, 104 L.Ed.2d 459 (1989). \Were the regulation draws a

di stinction between publications solely on the basis of their
potential inplications for prison security, the regulation is
neutral within the neaning of Turner. 1d. at 415-16. The
correspondence rules that Montana is chall enging distinguish
bet ween publications only to address the legitimte penol ogi cal

interests of security and prisoner rehabilitation, see Thonpson

v. Patteson, 985 F.2d 202, 206-07 (5th Gr. 1993), and therefore

satisfy the Turner neutrality requirenent.

Mont ana al so argues that his Equal Protection rights were
vi ol at ed because he was permtted to receive sone publications,
specifically Penthouse, which contained graphic depictions of
wonmen engagi ng i n honosexual activity, but was not permtted to
recei ve ot her publications because they contained simlar
material. Al though Montana seeks to allege a violation of his
rights, he is essentially arguing that prison officials are

di scrimnating against certain publications. See Thonpson, 985

F.2d at 207. However, the challenged rules are valid and in the
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absence of "any allegation of an inproper notive, a nere clai mof
i nconsi stent outcones in particular, individual instances
furni shes no basis for relief.” 1d.

Finally, Mntana argues that the district court inproperly
denied his notion for |eave to anend his conplaint. This Court
reviews the district court's denial of the notion for an abuse of

di scretion. Ashe v. Corley, 992 F.2d 540, 542 (5th Cr. 1993).

Leave to anend should be freely given when justice so requires,
but | eave to anend is not autonatic. 1d.

The district court did not abuse its discretion by denying
Montana's notion. To the extent that he raised the sane
chal | enges to the correspondence rules his anendnent was futile,

see Thonpson, 985 F.2d at 206-07, and the district court may

properly deny a notion to anmend if the anendnent woul d be futile.

Davis v. Louisiana State Univ., 876 F.2d 412, 413-14 (5th Gr.

1989). To the extent that he raised unrelated clains and added a
new plaintiff, Montana nust raise these clains in a separate
action.

AFFI RVED.



