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Before POLITZ, Chief Judge, H G3 NBOTHAM and DeMOSS, Circuit
Judges.

POLI TZ, Chief Judge:”’
Charles and Virginia McCure appeal the dismssal of their
petition to set aside a post-judgnent order which reduced their

damage award in a prior suit. Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

In 1986 a jury returned a $750,000 verdict in favor of the
McCures and against Security National Bank of Mdland for
violation of the antitying provisions of the Bank Hol di ng Conpany
Act, 12 U. S.C. 88 1971-1978. The district court trebled the damage
award under 12 U.S.C. 8§ 1975 and entered judgnent in the anount of
$2, 250, 000. The bank appeal ed. Subsequently the bank was decl ared
insolvent and the Federal Deposit Insurance Corporation was
appoi nted receiver. The FDICfiled a post-judgnent notion seeking
relief fromthe statutory trebling provision. The McC ures opposed
the notion on procedural grounds. The district court granted the
nmotion, finding that treble damages were in the nature of a penalty
and t herefore beyond Congress's waiver of sovereign imunity and,
further, that inposition of treble damages agai nst the FD C woul d
not serve its intended regulatory purpose. The judgnent reducing
t he danage award to $750, 000 was entered on April 1, 1988.

The McClures did not appeal. | nstead, on Cctober 9, 1992,
four and one-half years later, they filed the instant action
seeking to set aside the April 1, 1988 decree. On notion of the
FDIC the district court dismssed the case under Fed.R Cv.P.
12(b)(6) for failure to state a claim The MCures tinely

appeal ed.

Anal ysi s
This appeal inplicates rarely invoked portions of Rule 60(b)

of the Federal Rules of Cvil Procedure, which provide in pertinent



part:

On notion and upon such terns as are just, the court may
relieve a party . . . froma final judgnent, order, or
proceeding for the follow ng reasons:

(3) fraud (whether heretofore denom nated intrinsic or
extrinsic), msrepresentation, or other m sconduct of an
adverse party;

(4) the judgnent is void;

The notion shall be nmade within a reasonable tine, and
for reasons (1), (2), and (3) not nore than one year
after the judgnent, order, or proceeding was entered or

taken. . . . This rule does not |imt the power of a
court to entertain an independent action to relieve a
party froma judgnent, order, or proceeding, . . . or to

set aside a judgnent for fraud upon the court.

The McClures contend that: (1) the judgnent was procured by fraud
upon the court, and (2) was void.

The McClures claimthat the FDI C engaged in fraud when its
| awyers represented to the district court that trebl e damges under
12 U S.C § 1975 were punitive. Fraud conplaints wunder
Rul e 60(b)(3) are subject to a one-year prescriptive period. The
McC ures, therefore, may urge only an independent action, a
mechani smfor relief available "only under unusual and excepti onal
circunstances."! As we have rem nded, "[i]t is not the function of
an i ndependent action to relitigate issues finally determned in

anot her action between the sane parties" or to raise issues that

Carter v. Dolce, 741 F.2d 758, 759 (5th Cir. 1984), quoting
11 Wight & MIler, Federal Practice & Procedure, 8 2868 at 239
(1973 and 1993 Supp.).




could have been litigated before.?

The McC ures offer no reason their allegation of fraud could
not have been raised in conjunction with the FDICs notion to
reduce the trebled damage award. To the contrary, it cannot be
gainsaid that such a response woul d have been rel evant and could
have been raised. The McCures' claimrests on the prem se that it
was concl usively established that section 1975 trebl e damages were
not punitive at the tine that the FDI C argued otherwise. |[|f such
were the case, that argunent was available to the MO ures at that
tinme. W do not now decide whether treble damages under
section 1975 are available against the FDIC. W nerely note that
there is substantial authority for the FDIC s position.® The
McCl ures' strongest support cones from Mol zof v. United States,* a
decision rendered in 1992, several years after the allegedly
fraudul ent conduct occurred. Failure to anticipate subsequent

jurisprudence does not constitute fraud upon the court.?®

2] d.

3See, e.q., American Society of Mechanical Engineers, Inc. v.
Hydrol evel Corp., 456 U S. 556 (1982) (antitrust treble danmages
were designed in part to punish and in part to deter); Honetowne
Buil ders, Inc. v. Atlantic National Bank, 477 F. Supp. 717 (E.D. Va.
1979) (a separate award of punitive damages is not available for
bank tying violations because there is a punitive el enent i nherent
in the trebling of actual danmages).

4 us. , 112 S.Ct. 711 (1992).

See WIlson v. Johns-Manville Sales Corp., 873 F.2d 869, 872
(5th Cr.) (fraud upon the court reaches only that type of fraud
that defiles the court itself or is "perpetrated by officers of the
court so that the judicial machinery cannot performin the usual
manner its inpartial task of adjudgi ng cases that are presented for
adj udi cation") (internal quotation and citation omtted), cert.
denied, 493 U S 977 (1989); cf. Hazel-Atlas dass Co. V.

4



The McCO ures al so contend that the anmendnent of the judgnent
was voi d because the district court inproperly set aside the jury
verdict in violation of the seventh anmendnent. That is not what
occurred; the jury verdict renained intact. The court's
determnation concerning the treble damage provision of
section 1975 was a decision of law, a matter reserved to the court.
Correct or not, that decision did not disturb the jury's verdict.
Nor was the judgnent void, as the McClures maintain, for failure to
conply with what they characterize as a mandatory statute. This
contention nerely recasts the McC ures' argunent that the district
court erred in interpreting the statute. A judgnent is not void
nmerely because it is erroneous. Rule 60(b)(4) is reserved for
judgments entered in the absence of jurisdiction or due process.®
The McC ures' conplaint alleges neither.

Finally, the MCures charge that the FD C breached its
fiduciary duties by seeking relief from treble danages. Thi s
contention could have been raised previously, is barred by res
judicata, and will not be addressed.

The judgnent of the district court is AFFI RVED.

Hartford-Enpire Co., 322 U S. 238 (1944) (attorney who wote a
spurious article supporting his client's position and submtted it
to the court as the work of a disinterested expert conmtted a
fraud upon the court), overruled on other grounds, Standard G| Co.
of California v. United States, 429 U S. 17 (1976).

SUnited States v. 119.67 Acres of Land, Etc., 663 F.2d 1328
(5th Cir. 1981).



