IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8215
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ADOLFO GARCI A- VI LLAREAL,
RAMON VASQUEZ- LARA and
LU S SANCHEZ- VI LLARREAL,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Western District of Texas
(M3 92-CR-087(3))

(January 13, 1993)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant s- Appel |l ants Adol fo Garcia-Villareal (Garcia), Ranon
Vasquez-Lara (Vasquez) and Luis Sanchez-Villarreal (Sanchez) were

charged with various narcotics offenses. They appealed their jury

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



convictions, claimng insufficiency of the evidence and |ack of
jurisdiction. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

A jury found Garcia, Vasquez and Sanchez guilty of possession
wth intent to distribute nore than 100 kil ograns of mari huana,
conspiracy to commt the sane offense, and conspiracy to inport.
The jury also found Sanchez guilty of the substantive count of
inportation of the marihuana. All three co-defendants tinely
appeal ed, chal l enging the sufficiency of the evidence. Garcia and
Vasquez al so chall enged jurisdiction and venue.

Martin De | a Rosa, a current federal prisoner, testified that
in August 1992, he took two trips to Mexico with Sanchez, under
Sanchez's direction, to negotiate a marihuana purchase. On the
second trip, the marihuana arranged for by Sanchez was at
Piedritas, Mexico. De |la Rosa never saw the mari huana, but he net
W th Vasquez to arrange for its transportation. On De | a Rosa and
Sanchez's return trip to the United States, Sanchez paid the
Mexi can custons officials to pass the mari huana across the border.

Marcelino Rodriguez, a confidential informant for the Texas
Departnent of Public Safety (DPS), net with DPS |nspector Zeke
Rodarte to inform him that mari huana would be comng into the
United States. Rodriguez then net with Isidoro Otega ("Chilo")
and agreed to transport the mari huana from Mexico to MCaney,
Texas. Before leaving for La Linda, Rodriguez inforned Rodarte of

the plan. On the drive to La Linda, Rodriguez net Rodarte and



anot her agent who rode with Rodriguez past the checkpoint and
instructed Rodriguez on what to do with the mari huana. Rodriguez
arrived at La Linda |ate due to car problens and call ed Sanchez to
i nform himof the del ay.

Rodriguez net Otega in La Linda, and Otega, Vasquez and
Garcia | oaded the marihuana, which was wapped in plastic and
contained in sacks. Otega drove ahead of Rodriguez to check for
anything suspicious. During the trip back to the United States,
Rodri guez turned over the mari huana to Rodarte who returned it to
Rodri guez at the Fort Stockton airport. Rodriguez then net in a
park with Ortega and Sanchez to be paid, but the two nen did not
gi ve Rodriguez any noney. Rodriguez then took the marihuana to a
liquor store in McCaney where Ortega and anot her person | oaded the
contraband into a car.

Otega, also a federal prisoner, testified that in August
1992, Sanchez instructed himto help collect sone nmarihuana in
Mexico and give it to the persons who would bring it over to the
United States. Otega later nmet wth Marcelino Rodriguez, who
would bring the contraband from La Linda, Mexico, to MCaney,
Texas. Sanchez gave Ortega nobney for transportation expenses.
Sanchez was al so supposed to pay Otega for his involvenent in the
smuggl i ng schene.

On August 18th Ortega left Fort Stockton driving De | a Rosa's
pi ckup truck. Ortega drove to Piedritas, Mexico, where he net with
Ranon Vasquez and Garcia. The three nen picked up the mari huana,

which was stored in an abandoned nine, and loaded it into the



truck. The three nen then drove the mari huana to La Linda, Mexico,
where they unloaded it fromthe truck. Although Mexican custons
officials were in the area, they did not interfere wwth the three
men.

When Rodriguez did not cone to take the mari huana at the pre-
arranged tine, Otega called Sanchez. Relying on that tel ephone
call, Otega waited until Rodriguez arrived later in the afternoon.
Rodri guez, Ortega, Vasquez and Garcia! | oaded the mari huana into
Rodri guez's truck. Rodriguez then left for the United States
Ortega also left for the United States, giving Vasquez and Garcia
a ride.

Shortly before reaching the border, Otega dropped of f Vasquez
and Garcia. Wen Otega reached Fort Stockton, he went to a park
and net De |a Rosa, Rodriguez and Sanchez to determ ne where to
deliver the nmerchandise. De | a Rosa also testified that he net in
the park wth Otega, Sanchez and Rodri guez. The next day Sanchez
instructed Otega to go to McCaney, Texas, the mari huana's final
destination. Otega was arrested in MCaney.

Justin Corp, a DPS officer, testified that on August 19th he
participated in a marihuana investigation in MCaney, Texas,
seizing fromthe trunk of a vehicle mari huana that was contained in
sacks and wapped in plastic. Ernest Rodriguez, a Border Patro
Agent, testified that he also participated in the seizure of the

mar i huana taken from a car in MCaney, Texas. Rodri guez al so

1 Although Otega refers to "Raul," his testinony indicates
he is referring to Garci a.



interviewed Garcia who waived his constitutional rights, and
confessed to aiding the transportation of the mari huana and acti ng
as a guard for the mari huana at the mne in exchange for aride to
Fort Stockton and paynent for his services.
|1
ANALYSI S

A. Suf ficiency of the Evidence

Garcia, Vasquez and Sanchez contend that the evidence was
insufficient to prove that they engaged in any conspiracy or
possessed the marihuana. Sanchez also contends that there was
i nsufficient evidence to prove that he inported any mari huana into
the United States.

On a sufficiency-of-the-evidence claim we examne the
evidence in the |ight nost favorable to the governnent, making al
reasonable inferences and credibility choices in favor of the
verdict. The evidence is sufficient if a reasonable trier of fact
could have found that it established guilt beyond a reasonable
doubt. Every reasonabl e hypot hesis of i nnocence need not have been
excl uded; neither need the evidence be entirely inconsistent with

i nnocent conduct. United States v. Vasquez, 953 F.2d 176, 181

(5th Gr.), cert. denied, 112 S.C. 2288 (1992).

To convict a defendant of possession of mari huana with intent
to distribute, the governnent nust prove that he 1) know ngly
2) possessed marihuana 3) with intent to distribute it. United

States v. Gllo, 927 F.2d 815, 821-22 (5th GCr. 1991). To prove

inportation, the sanme elenents nust be proved "along wth proof



that the defendant played a role in bringing the controlled
substance froma foreign country intothe United States[.]" United

States v. Q ebode, 957 F.2d 1218, 1223 (5th Cr. 1992), cert.

denied, 113 S.Ct. 1291 (1993).
|1l egal possession of controlled substances nmay be either

actual or constructive. United States v. Knezek, 964 F. 2d 394, 400

(5th Gir. 1992).

In general, a person has constructive
possession if he knowi ngly has ownership,
domnion, or control over the contraband
itself or over the premses in which the
cont raband IS | ocat ed. Constructive
possessi on need not be exclusive, it may be
joint with others, and it may be proven wth
ci rcunstantial evidence.

United States v. MKnight, 953 F.2d 898, 901 (5th Gr.), cert.

denied, 112 S. C. 2975 (1992) (internal citation omtted).

To prove the conspiracy, the governnent nust show "1) the
exi stence of an agreenent between two or nore persons to violate
the narcotics laws, 2) knowledge of the <conspiracy, and

3) voluntary participation in the conspiracy." United States v.

Rosas- Fuentes, 970 F.2d 1379, 1381-82 (5th Gr. 1992). The

el ements of conspiracy may be established by circunstantia

evidence. United States v. Lews, 902 F.2d 1176, 1181 (5th Cr.

1990) . Al t hough nmere presence at the scene or association with
those in control of illegal drugs is insufficient alone to support
a conviction for conspiracy, these facts are rel evant factors that

the jury may consider. United States v. Simmons, 918 F. 2d 476, 484

(5th Gr. 1990). It is not necessary for the governnent to prove
an express, explicit agreenent; a tacit, nutual agreenent "wll

6



usual ly suffice" to prove a conspiracy. United States v. Prieto-

Tejas, 779 F.2d 1098, 1103 (5th Cr. 1986). Further, a defendant
is not required to know all the details of the conspiracy.
"Evi dence that the defendant had know edge of the conspiratorial
agreenent and associated with the plan in order to pronote its
success is sufficient to sustain a conspiracy conviction where the
conspiracy has been adequately established by other independent

evidence." United States v. Fernandez- Roque, 703 F.2d 808, 814-15

(5th Gr. 1983).

Sanchez contends that the governnent's evidence of his
i nvol venent in a conspiracy consists mainly of Ortega's testi nony,
and that Otega is an incredi bl e acconplice witness. A conviction
may be based on uncorroborated testinony of an acconplice, however,
provided that the testinony is not incredible or otherw se

i nsubstantial on its face. United States v. Osum 943 F.2d 1394,

1405 (5th Cr. 1991). The jury is the ultimate arbiter of the
credibility of a wtness. Testinony generally should not be
decl ared incredible as a matter of lawunless it asserts facts that
the witness could not have observed or events that could not have
occurred under the |aws of nature. 1d. Otega testified only to
facts wthin his direct know edge, and his testinony was
corroborated by De | a Rosa and Marcel i no Rodri guez. Consequently,
Ortega's testinony was not incredible as a matter of | aw

From the facts related above, a reasonable jury could find
that the three nmen know ngly possessed the marihuana with the

intent to distribute it and, further, conspired to possess the



mari huana with the intent to distribute it and to inport it to the
United States. Vasquez and Garcia held the mari huana i n Mexi co and
transferred it to the nenbers of the conspiracy who were to deliver
the contraband to the United States. Sanchez arranged for the
purchase, transportation, and delivery of the mari huana. Sanchez's
role in arrangi ng delivery of the mari huana into the United States
al so denonstrates that he illegally inported the contraband from
Mexico to this country. W find sufficient evidence to support the
convictions of all three defendants.

B. Jurisdiction and Venue

Garcia and Vasquez argue that the district court did not have
the proper jurisdiction and venue to convict and sentence them
because any proscribed conduct took place in Mexico. But the |aw
is settled that federal courts have jurisdiction over drug
conspiracy cases if the evidence indicates that the defendants
intended to consunmate the conspiracy within the territorial

boundari es of the United States. United States v. Gray, 659 F.2d

1296, 1298 (5th Cr. 1981). The evidence discussed above
i ndi cates that the defendants so i ntended, as they assisted in the
transportation of the mari huana fromMexico into the United States.
W are satisfied that the district court had jurisdiction to
convict and sentence Garcia and Vasquez for the two conspiracy
counts. See id.

Jurisdiction to convict and sentence the two nen for
possessi on of the mari huana presents a different question. W find

no case law directly on point and have been cited to none. W have



determ ned that a district court has jurisdiction over an alien in
a simlar situation, but he was charged with smuggling heroin and

conspiracy to snuggle heroin. R vard v. United States, 375 F.2d

882, 887 (5th Cir.), cert. denied, 389 U S. 884 (1967). Regardl ess

of the age of the R vard decision and the difference in its
under |l ying of fense (snuggling), we are satisfied that its reasoni ng

is both sound and applicable. Rivard relied upon Strassheim v.

Daily, 221 U.S. 280, 285, 31 S.Ct. 558, 55 L.Ed. 735 (1911), which
stated that:

Acts done outside a jurisdiction, but intended to produce

and producing detrinental effects within it, justify a

state in punishing the cause of the harmas if he had

been present at the effect, if the state should succeed

in getting himwthin its power.
Ri vard, 375 F.2d at 887. This court then concluded that "when a
substantive offense is conmtted wwthin the territorial limts of
the United States, . . . the Court has jurisdiction over an alien
princi pal whose participation was all wthout those territorial
limts."” 1d. Qur reasoning in Rivard provides sufficient support
for our determnation today that the district court had
jurisdiction to convict and sentence Garcia and Vasquez for

possessi on of the marihuana.

AFFI RVED.



