UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-8212
(Summary Cal endar)

JANI SE LORRAI NE POVNELL
Pl ai ntiff-Appellant,

VERSUS

DONALD B. RICE, SECRETARY, DEPARTMENT OF THE Al R FORCE
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas

(SA-91- CA- 165)

(Sept enber 21, 1993)

Before JOLLY, WENER, and EMLIO M GARZA, G rcuit Judges
PER CURI AM:

This case arises out of Plaintiff-Appellant Janise Lorraine
Powel I 's short and unhappy tenure as a civilian enployee at Kelly
Air Force base ("Kelly AFB"). Powel I, a Jehovah's Wtness who

describes her ethnicity as "African Native Anerican Indian,"

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



charged the United States Air Force ("Air Force") with engaging in
unl awf ul discrimnationin enploynent andinunlawfully retaliating
agai nst her for filing conplaints with Equal Enpl oynent Qpportunity
("EEQ') officials, both in violation of Title VII. After a three
day hearing the fact finder, a nmgistrate judge appointed as a
speci al master by the district court, concluded that Powel !l failed
to prove any discrimnation or retaliation by the Air Force. The
district court adopted the factual findings of the nagistrate
judge. On appeal, Powell asserts that the district court erred in
failing to find unlawful discrimnatory or retaliatory intent on
the part of the Air Force in the enploynent actions that | ed to her
di scharge. As we conclude that the district court was not clearly
erroneous finding no actionable discrimnation or retaliation, we
affirm
I
FACTS AND PROCEEDI NGS

Powel | first applied for a job as an environnmental protection
specialist at Kelly AFB in May 1989. After she failed to receive
an offer of enploynent, Powell contacted the base's EEO office.
She then reapplied to Kelly AFB, was hired, and began work as an
Envi ronmental Protection Specialist Trainee in February of 1990.
Erin WIff, a white male, was also hired for this classification
during the sane period. WIlff was assigned to the conpliance
section in which his duties included conducting field exam nati ons.
Powel | was assigned to the hazardous waste section in which her

duties included providing technical support in the identification,



handl i ng, storage, and disposal of hazardous materials and waste
generated at Kelly AFB.

As part of her initial training, Powell's work included
tracki ng waste products by issuing | abels, tracking turn-in dates,
and entering Contract Line Item Nunber data along wth any
nmodi fications to this data into a conputer system D ane @ ass,
a conputer systens operator, was assigned as Powell's primary
trainer to instruct her in the use of the conputer prograns used to
acconplish this work. d ass had previously perforned these sane
duties and was responsible for maintaining and upgradi ng those
conput er prograns.

Shortly after Powell started work it becane apparent that she
and her trainer, dass, did not get along.!? In early Apri
Powel | ' s supervisor held a neeting to diffuse the tensions between
Powel | and Q4 ass. Part of these tensions arose from Powell's
refusals to allow 3 ass to explain the rationale for the work, and
from Powell's accusations that Gdass failed to provide proper
training. In md-May Powell was again counseled for problens
rangi ng fromher unaccept abl e enpl oynent perfornmance to conplaints
fromco-workers that Powel|l was derogatory and rude.

Powel | received an advance copy of her 90-day performance
apprai sal on May 17, 1990. This report stated that her performance
was bel ow acceptable standards in every category. The formal

apprai sal, issued in md-June, enunerated deficiencies in Powell's

Powel | was al so involved in disputes with other enployees,
such as her co-worker and office mate Ken Snal |
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performance, noting that she: 1) neglected to provide service
custoners Wwth requested assistance and rendered i nproper
instructions on the accunul ation of |Iiquid waste; 2) was unable to
comuni cate i nformati on about the waste nmanagenent programto base
cust oners; 3) commtted repeated data entry errors and was
unsuccessful in properly tracking hazardous waste turn-in; and 4)
failed properly to enter data in a tinely fashion and refused to
perform assigned duties. Powel | responded to this report by
arguing that she had not been instructed on how to enter waste
di sposal data into the conputer. A review of her work, however,
reveal ed that she had correctly perfornmed this task in the past.
By the end of July nost of Powell's duties were reassi gned and
on August 1, 1990, Powell was notified that her enpl oynent woul d be
termnated effective August 15, 1990, | ess then seven nonths after
starting work. Her termnation thus occurred during the
probati onary-training period. Powel | was replaced by Dorothy
Ant hony, a fermale African Anerican.
Powel | contacted the EEO office at Kelly AFB in April and
July of 1990. These contacts provide the basis for Powell's
retaliatory treatnment and discharge claim After her term nation
Powel | submtted a nenorandum to the EEO which issued an
acceptance letter for the conplaint from Wight-Patterson AFB on
Decenber 18, 1990. Powell subsequently filed a pro se conplaint in
district court. The governnent does not challenge that Powell

tinmely instituted and exhaust ed her adm ni strative renedi es for the



enpl oyer conduct at issue in this appeal.?

The case was referred to a magistrate judge acting as a
speci al master, who provided Powel|l w th appointed counsel for the
three day hearing. The magi strate judge found that Powell had
failed to prove that the A r Force engaged in any unlaw ul
discrimnation or retaliation in its enploynent relationship with
her. Powell appealed these fact findings to the district court.
The district court subsequently reviewed the record, determ ned
that the magistrate judge's findings of fact were not clearly
erroneous, and ordered that the report and recomendati on be
adopted. Powell tinely appeal ed.

|1
ANALYSI S

Powel | challenges the district court's findings that she was
not subjected to discrimnation on the basis of her race, sex, or
religion, and that she was not retaliated against for contacting
EEO officials. W review the district court's factual findings,

whi ch refl ect the adoption of the findings of the nmagi strate judge

2The governnent stipulated before trial that Powell had
exhausted her admnistrative renedies relating to the term nation
claim Powel|l had also raised clains related to her earlier

unsuccessful application in My, 1989; however, Powell has not
appeal ed the district court's conclusion that those clains were
barr ed.



as special master,®only to see whether they are clearly erroneous.*
A finding of fact is clearly erroneous "only if our review of the
entire record inpels the definite and firm conviction that a
m st ake has been conm tted."®

A. Discrinmnation daim

The framework for deciding a disparate treatnent case was
recently summarized and clarified by the Suprenme Court in St.

Mary's Honor Center v. Hicks.® The plaintiff nust first establish

a prinme facie case, which switches the burden of production to the

enpl oyer to offer a legitimte, non-discrimnatory explanation for
its actions.” |f the enployer proffers such an expl anation, then
t he case noves on to the ultinmate i ssue of discrimnation vel non.?
The burden of persuasion on this issue remains at all tinmes on the
plaintiff.® Moreover, although proof that an enpl oyer has offered
a pretextual explanation is sufficient to support a finding of

discrimnation, it does not conpel such a finding; alone, pretext

The findings of a nmaster, to the extent they are adopted by
the district court, shall be considered as the findings of the
district court. FED. R Qv. P. 52(a). To sinplify narration, the
adopted findings in this case are referred to as though they were
originally made by the district court.

“E.g., Anderson v. Bessener Cty, 470 U S. 564, 573 (1985).

SE.g., Sullivan v Rowan Cos., 952 F.2d 141, 147 (5th Cir.
1992); United States v. U S. Gypsum Co., 333 U. S. 364, 395 (1948).

6509 U.S. ___, 125 L.Ed. 2d 407 (1993).

)
8| d. at 418-19.

I'd. at 425-16 (discussing the MDonnell Dougl as-Burdine
f ramewor k) .

°'d. at 419 (collecting cases).
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does not constitute a Title VIl violation.® After a case has been
tried on the nerits the issue whether a plaintiff has established
a prima faci e case becones secondary; at that point the court nust
nmove on to decide the ultimate issue -- whether the defendant
unl awful I'y di scri m nated. !

In the instant case the district court concluded that Powel |
established a prim facie case, and that the Ar Force offered
| egitimate, non-discrimnatory reasons for its actions. Thus, the
district court proceeded to the ultimte issue whether the Air
Force's enpl oynent actions were discrimnatory. After the three-
day hearing the court concluded that Powell had failed to prove
actionable discrimnation by the Air Force.

Construing Powell's pro se brief and argunents liberally, 12
her theory of the case appears to be that discrimnation was an
integral part of the casual chain leading to her termnation.
Powel | is thus contending that she was treated differently because
of her race, sex, and religion in her initial and subsequent work
assi gnnents, in her training, and in her eval uati ons.
Additionally, Powell argues that she was subjected to a hostile
wor ki ng envi ronnment because of her race and religion. She insists

that this discrimnatory treatnent led to her poor work

10] d.

11d. at 419 & 424 (discussing U.S. Postal Services Bd. of

Govs. Vv. Aikens).

12Cf, e.qg., Haines v. Kerner, 404 U.S. 519, 520-21 (1972)
(holding that courts nust construe pro se pleadings liberally);
Wesson v. Qglesby, 910 F.2d 278, 281 (5th Cr. 1990) (stating
sane).




performance, which in turn led to her dismssal.?®

We concl ude that the district court was not clearly erroneous
in finding no discrimnation on the part of the A r Force. The
district court's specific factual findings, rejecting any cl ai mof
discrimnatory treatnent, are supported by the evidence. For
exanpl e, the record discloses that Powell received training from
her co-worker, Ken Small, and from her imediate supervisory
instructor, D ane 3 ass. These endeavors are sufficient to sustain
a factual finding that any problens encountered in this training
resulted from Powell's personality, tenperanent, and attitude,
rather than fromher race, religion, or gender.! Moreover, Powell
was offered the opportunity to receive additional training by
attendi ng several governnent-sponsored sem nar, but could only
of fer conflicting explanations as to why she declined these offers.

Powell's allegation that she was subjected to a hostile

wor ki ng environnment is not borne out by the evidence. At best the

BDifferential treatnent on the basis of a protected
characteristic, such as race or sex, could of course establish a
valid claimunder Title VII. See e.q., Vaughn v. Edel, 918 F.2d
517, 521-23 (5th Cr. 1990) (holding that differential treatnent on
the basis of race which was part of the casual chain leading to
enpl oyee's dism ssal violated Title VII).

¥“The record discloses that after Powell's term nation d ass
trained an African Anerican femal e, Dorothy Anthony, for Powell's
former position without any incidents. Although both Powell and
Ant hony testified that the conputer systemwas difficult at tines
to learn, only Powell had argunents with G ass.

Powell's relationship with Small was no |ess troubl esone.

Smal |l testified to encountering many problenms with Powell, wth
whom she shared an office. These problens ranged from Powell's
partitioning the office to separate herself fromSmall, to Powell's

bringing in garlic, which created an unpl easant odor in that sane
office for al nost a week.



evi dence shows that she encountered difficulty in dealing wth
several co-workers--difficulties apparently caused by Powel |'s | ack
of interpersonal skills, not by her race, religion, or gender.
There is also no indication that Powell received discrimnatory
all ocations of work. As to her initial assignnment it is clear
that Wl ff was placed into a different area involving nore field
work because he had nore field experience. Powel |'s own
subst andar d performance prevented her fromaccepti ng work with nore
responsibility. Moreover, Powell's conplaints of having to perform
clerical work appear disingenuous given the fact that she declined
an earlier offer to delegate these duties to a secretary.

Finally, Powell was unable to provide any credible evidence
that she was subjected to unfair or discrimnatory eval uations.
The record is replete with testinony of her substandard work
performance. The only defense Powel | offered was her own testi nony
as to the lack of training she received. This uncorroborated and
self-serving testinony, however, was controverted by other
testi nony and docunentary evi dence whi ch indi cated that Powel | had
in fact received proper training.

B. Retaliation daim

An enpl oyee establishes a prima facie case of retaliation by
showing that: 1) she was engaged in activity protected by Title
VII; 2) an adverse enploynent action occurred; and 3) there was

a casual connection between the participation in the protected



activity and the adverse enpl oynent decision.! The district court
found that Powell was unable to establish her prima facie case
because she failed to prove such a casual connection between her
termnation and her participation in a protected activity.

On appeal, Powell strongly urges that she was subjected to
retaliation for engaging in the protected activity of contacting
EEO officials while she was enployed at Kelly AFB. Yet Powel |
of fers no proof of a nexus (other than coincidental timng) between
her contacts with EEO officials and her dismssal. |In contrast,
the Air Force provided anple proof of legitimate, non-retaliatory
reasons for Powell's dismssal that ranged from her substandard
work performance to the interoffice conflicts produced by her own
behavi or. Under these facts we cannot say that the district court
erred in failing to find the requisite casual connecti on.

1]
CONCLUSI ON

From the outset Powell's stint at Kelly AFB was rife wth
di ssensi on. The record reveals that Powell becane alienated
shortly after arriving at Kelly AFB, and that this alienation
conti nued and occasionally worsened during the renmainder of her
enpl oynent . What the record does not disclose, however, is
evi dence of any type of discrimnatory or retaliatory aninus by her

enpl oyer that would constitute a Title VII violation.

E 9., Collins v. Baptist Menorial Geriatric Center, 937 F. 2d
190, 193 (5th Cir. 1991), cert. denied, 112 S.Ct. 968 (1992); Jones
v. Flagship International, 793 F.2d 714, 724 (5th Gr. 1986), cert.
deni ed, 479 U. S. 1065 (1987).
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As we conclude that the district court was not clearly
erroneous in failing to find actionable discrimnation or
retaliation, the judgenent of the district court is

AFF| RMED.
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