IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8209

| NDUSTRI AS MACON, d/b/a SUNLAND COOLERS,
Pl ai ntiff-Appellee,
V.
BACCHUS | NDUSTRI ES, | NC. ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(EP-91-CVv-94)

(March 14, 1994)

Before POLITZ, Chief Judge, JONES, Circuit Judge, and FULLAM,
District Judge:™
PER CURI AM

| ndustrias Macon ("Macon") sued Bacchus Industries, I|nc.
("Bacchus Industries") in a diversity suit for breach of contract,
and Bacchus cross-clained. The jury awarded conpensatory damages
in favor of both Macon and Bacchus | ndustri es and assessed punitive
damages on a fraud clai m agai nst Bacchus. Bacchus now appeal s,
asserting only that the jury's verdict was inconsistent. W affirm

in part and vacate and remand in part.

Senior District Judge of the Eastern District of Pennsylvania,
sitting by designation

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.



BACKGROUND

Ri ck Bacchus, the president of Bacchus |Industries,
arranged with Tom Evans and Jesus Martinez of Macon for Macon to
supply Bacchus Industries with netal evaporative coolers. The
agreenent was that ©Macon would deliver 4000 coolers to Bacchus
I ndustries withinthe first year. Bacchus Industries specifiedthe
manner in which the coolers were to be constructed. The verba
agreenent between Macon and Bacchus I ndustries was never reduced to
witten form

By the tinme Macon had shipped 1079 coolers to Bacchus
| ndustries, Bacchus Industries had failed to denonstrate an ability
to distribute or sell the coolers, contradicting what it had
represented to Macon. Additionally, Bacchus Industries failed to
make tinmely paynents to Macon. As a result, Macon stopped shi ppi ng
t he nerchandi se to Bacchus | ndustries.

Macon sued Bacchus | ndustries for breach of contract and
fraud. Bacchus Industries filed a counterclai mconpl aining that
the coolers did not neet the specifications on which they had
agreed. The jury found both Bacchus Industries and Macon to have
breached their contract. Additionally, the jury found that Bacchus
had acted fraudulently in dealing with Macon and awarded Macon

puni tive damages based on Bacchus Industries' fraudul ent acts.

DI SCUSSI ON



Bacchus I ndustries now argues that the jury's answers
were inconsistent in finding both Macon |iable to Bacchus for

conpensat ory damages and Bacchus liable to Macon for fraud.?

L The jury's answers to interrogatories were, in relevant part, as

foll ows:

Question No. 1

Did [ Macon] perform conpensabl e services for [Bacchus Industries]?

ANSVER:  YES

Question No. 2

What is the balance due and owi ng by [Bacchus Industries] to [Macon] for the
reasonabl e val ue of such conpensable service as of the tine and place it was
perf or med?
$68, 830.

Question No. 3

Di d Bacchus Industries' conduct toward [ Macon] in connection with the purchase of
air conditioners constitute fraud?

ANSVER:  YES

Question No. 4

Do you find froma preponderance of the evidence that the fraud found by you in
qguestion no. 3 was a produci ng cause of any damages which adversely affected
[ Macon] ?

ANSVER:  YES

Question No. 5

What sum of noney, if any, if paid nowin cash would fairly and reasonably
conpensate [ Macon] for its actual danages cause by Bacchus' fraud?

$78, 749.

Question No. 6

What sum of noney, if any, if paid in cash do you find would serve to punish and
deter [Bacchus I ndustries] fromconmitting such acts in the future?
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A district court is required to enter judgnent on the
jury's answers to interrogatories if the jury's answers are clear

and consistent, see P & L Contractors, Inc. v. Anmerican Norit Co.,

5 F.3d 133, 138 (5th Gr. 1993), and the jury's answers nay be
entered into judgnent if there is sone possible view of the case

whi ch woul d nake the jury's answers consistent, see Nance v. Gulf

Gl Corp., 817 F.2d 1176, 1178 (5th Cr. 1987). The jury in the
instant case found that both parties breached their respective
duties owed to one anot her under their agreenent--nanely, Bacchus
did not adequately conpensate Macon for the cool ers and Macon did
not supply Bacchus with the quality of coolers upon which they
agr eed. There is no inconsistency in finding that each party
breached a portion of its performance. The jury also found that
Bacchus Industries acted fraudulently toward Macon and assessed
actual and punitive damges against Bacchus for that wong.
Bacchus contends that the fraud findings were irreconcil ably

inconsistent with the jury's finding that Macon breached its

$100, 000
Question No. 7

Did [ Macon] fail to deliver the quality of cooler ordered by Bacchus Industries?

ANSVER:  YES

Question No. 8
What ampunt of damages were sustained by Bacchus |ndustries, if any . . . ?
$100, 000



obl i gati ons. 2 Bacchus cites no cases in its favor, and its
argunent rehashes the facts found against it at trial. These
i ssues were factually conplex and hotly disputed by the parties.
It is not correct to assert, as Bacchus does, that on the testinony
before it, the jury could not have deci ded both that Macon breached
its obligation and also that Bacchus intentionally perpetrated a
fraud. The district court did not commt error inrefusing to find
an i nconsistent jury verdict.

In light of a recent Texas Suprene Court decision, we
wll, however, vacate and remand that part of the judgnent
assessing punitive damages agai nst Bacchus [|ndustries. As t hat
court held, in Texas, "[t]he threshold of bad faith [sufficient to
support an award of punitive danmages] is reached when a breach of

contract is acconpanied by an independent tort." Transportation

| nsurance Co. v. Mriel, 1994 W. 27030, *6 (Tex. 1994). Bad faith

alone is insufficient to support an award of punitive danmages
unl ess acconpanied by "malicious, intentional, fraudulent, or
grossly negligent conduct.” 1d. "Every tort involves conduct that
the | aw considers wong, but punitive damages are proper only in
t he nost exceptional cases.” |1d. Wile this is a fraud case, and
Mori el suggests that punitive damages remain avail able for fraud,
the trial of this case did not conport with the court's announced

procedural guidelines or substantive criteria for inposition of

2 Exchanging tit for tat, Macon in its brief asserts that Bacchus

shoul d not have recei ved danmages for Macon's breach because of the finding of
fraud against it. As Macon did not file a cross-appeal asserting such
affirmative relief, we cannot consider this point.
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punitive damages. The trial court has a better understandi ng of
the facts and interrelation of issues than we can glean froma cold
record. In the interest of justice, we vacate and remand the
punitive damages award for reconsideration in |ight of Mriel
CONCLUSI ON

That part of the judgnent whi ch assesses punitive danages
agai nst Bacchus Industries is vacated and renmanded. The renai nder
of the district court's judgnent regarding actual danages is
af firmed.

AFFI RVED in part, VACATED and REMANDED in part.



