IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8203
Summary Cal endar

ROSE MARIE M CASTRO
Pl ai ntiff-Appellee,
ver sus
AAA LI FE | NSURANCE COVPANY,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Western District of Texas
(SA-91- CA-479)

(Novenber 15, 1993)

Bef ore REAVLEY, SM TH and DEMOSS, Circuit Judges.
REAVLEY, Circuit Judge:”

The decedent, fatally injured while riding a notorcycle, was
i nsured under two policies issued by AAA Life Insurance Co.
("AAA"). AAA denied the clainms on the ground that a notorcycle
was not covered in either policy, and the beneficiary brought
suit. The district court held that the term "autonobile" was

anbi guous as used in one of the insurance contracts ("the 365

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



policy") and granted summary judgnent for the plaintiff. The
court further granted AAA's notion for summary judgnent on the
Travel, Recreation and Pedestrian Accident |nsurance Policy
("recreation policy"), because that policy unanbi guously excl uded
nmotorcycles. W see no anbiguity in either policy and render
j udgnent for AAA

| . BACKGROUND

On August 3, 1987, Joe Castro, Sr. ("decedent") hit a curb
and | ost control of his Yamaha notorcycle. He sustained serious
injuries in the accident and subsequently died. The decedent was
i nsured under two policies issued by AAA at the tinme of the
accident. One was a 365 Travel Accident Insurance Policy which
provi ded $50,000 in benefits, while the second policy was a
recreation policy which provided $1,000 in benefits. The
plaintiff, Rose Castro ("Castro"), was the beneficiary under both
poli ci es.

The recreation policy specifically excluded injuries or
death sustained while driving or riding a notorcycle. The 365
policy, however, did not contain a simlar exclusion. The 365
policy defines injuries it covers as:

[ Al ccidental bodily injuries received while the Insured

is insured under this policy which result in covered

| oss i ndependently of sickness and all other causes,

provi ded such injuries are sustained:

* * %



3. AUTOVOBI LE AND PEDESTRI AN. (a) While driving,
riding in, boarding or alighting fromany private

passenger autonobile or (b) by being struck while a

pedestrian by any notor vehicle ordinarily operated on

the public streets and hi ghways. "Private passenger

aut onobi | e" nmeans an autonobile not licensed to carry

passengers for hire and which is of the pleasure type,

including (1) self-propelled notorhonmes and (2) trucks

wth a gross vehicle weight not in excess of 8,500

pounds.

The district court granted sunmary judgnment for the
plaintiff on the 365 policy because, unlike the recreation
policy, there was no specific exclusion of notorcycles. The
district court concluded that the anbiguity should be resolved in
favor of the insured. Defendant AAA appeal s.

1. ANALYSI S
The 365 Policy

As the district court recognized, this is a diversity case
in which Texas | aw applies. Castro clains that Texas cases
construing the term"private passenger autonobile," as defined in
i nsurance policies, support the district court's holding that
coverage exists under the 365 policy issued by AAA. W disagree,
because Texas courts have consistently defined the word
"autonobile" in insurance contracts to the contrary.

It is well settled in Texas courts that a notorcycle is not

an autonobile and thus is not included in the generally accepted



meani ng of the word unless there is policy | anguage to the

contrary. See, e.d., Crocker v. @&lf Ins. Co., 524 S. W 2d 566,

567 (Tex. Cv. App.--Texarkana 1975, no wit); Futrell v. Indiana

Lunbernens Mutual Ins. Co., 471 S.W2d 926, 928 (Tex. Cv. App.--

Houston [1st Dist.] 1971, no wit); Menbers Miutual Ins. Co. V.

Randol ph, 477 S.W2d 315, 317-18 (Tex. C v. App.--Houston [ 1st
Dist.] 1972, wit ref'd n.r.e.). Furthernore, there is nothing
anbi guous in the term"autonobile,” unless it is used in a
“"technical or different sense." Futrell, 471 SSW2d at 928. In

Equitable Gen. Ins. Co. v. WIllians, 620 S.W2d 608, 609 (Tex.

Cv. App.--Dallas 1981, wit ref'd n.r.e.), the Texas Court of
Cvil Appeals stated "[i]f the | anguage of an excl usionary cl ause
in an insurance policy is clear and unanbi guous, the well
established rule of construction directing adoption of that
construction nost favorable to the insured, is not applicable.”
Because there was no anbiguity in the 365 policy, the
district court erred in adopting a rule of construction that
favored the insured. The policy defined private passenger
autonobil e as an "autonobile. . . of the pleasure type, including
(1) self-propelled notorhonmes and (2) trucks with a gross vehicle

wei ght not in excess of 8,500 pounds." The description of
"autonobil e" as one of the "pleasure type" does not in any way
expand or [imt the ordinary neaning of the word autonobile to
include a notorcycle. Simlarly, the inclusion of notorhones and
trucks under a certain weight does not in itself create an

anbiguity in the definition of "autonobile."



Castro argues that Crocker is an exanple of how the term
"autonobil e" can include a notorcycle, but that case is readily
di stingui shable fromthe present case. In Crocker, the Texas
Court of Civil Appeals found that the term autonobile could be
expanded because of convol uted and broadeni ng | anguage within the
policy. Crocker, 524 S.W2d at 567. The definition of
"autonobile" in the policy was expanded to include a "l and notor
vehicle." Id. The court reasoned that a "l and notor vehicle"
included a nmotorcycle. 1d. This was in accordance wth Texas
deci sions that have held the term"notor vehicle" has a broader

meani ng than the word autonobile. See, e.qg., Equitable Gen. Ins.

Co., 620 S.W2d at 610; Slaughter v. Abilene State Sch., 561

S.W2d 789, 791-92 (Tex. 1977).

In the present case Castro presents no conpelling argunents
that "pleasure type" simlarly broadens the neaning of the word
"autonobile." These words do not transformthe nature of the
term"autonobile" into a |l arger group whi ch enconpasses
nmotorcycles as the term"land notor vehicle" does. Although we
agree with Castro that a notorcycle could be included within the
term"autonobile" if the policy's definition were sufficiently
expansive, we find that the policy here does not indicate such a
meani ng.

The Recreation Policy

The recreation policy specifically excluded coverage of

injuries sustained while driving a notorcycle. Recovery under

this policy was thus properly denied by the district court.



Thus we reverse the district court's judgnent on the 365
policy and affirmthe judgnent on the recreation policy.
REVERSED | N PART and AFFI RMED I N PART; Judgnent rendered for AAA

Li fe I nsurance Conpany.



