IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8202
Summary Cal endar

ELI ZABETH A. FELAN,
Pl ai ntiff-Appellant,

VERSUS

MARVI N RUNYON, Post master GCeneral,
UNI TED STATES POSTAL SERVI CE, et al .,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 89- CA- 1553 ¢/ w SA-90- CA-0417)

(Novenber 18, 1993)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:’

Eli zabeth Felan appeals a summary judgnent entered in her

enpl oynent discrimnation suit. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



l.

The follow ng facts are undi sputed. 1n 1985, Felan was hired
by the United States Postal Service ("USPS') as a rural relief
carrier, a person who substitutes for the regular carrier whenever
he takes | eave, becones ill, or for some other reason cannot worKk.
The job is a part-tine, not a full-tinme, career position.

Felan held this position until April 1988. For nuch of the
time between 1985 and 1988, the position of regular carrier was
vacant. As aresult, Felan delivered the nmail on a regul ar basis.

Wil e acting as the rural relief carrier, Felan applied to be
the regular carrier. To be considered for the pernmanent position,
she was required to pass the rural carrier examnation. She failed
this standard exam nation tw ce

In March 1988 the vacancy was filled by a black male, Bobby
Kea, who was selected on the basis of passing the rural carrier
exam nation and his veteran's points. Shortly after Kea's
selection, Felan was fired from her position as rural relief

carrier.

.
Felan filed two lawsuits asserting clains arising from her
enpl oynent and term nation. In Gvil Action No. SA-89-CA-1553,
filed in Novenber 1989, she asserted clai ns agai nst the Post naster

General and several enpl oyees of the USPS,! contendi ng that she was

! These named defendants are Joseph Schraer, CR Giffin, Louis
SJ'P”ZO- Sam Maskill, Al bert Garcia, Bobby Smith, Juan H nojosa, and Reggie
i ntero.
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fired because of her race (white) and sex (fenmale) in violation of
title VIl of the CGvil R ghts Act of 1964, as anended, 42 U S. C
8§ 2000e-16(a)-(e). She al so asserts clains under the Equal Pay
Act, 29 U S C. 8 206(d), the Federal Tort Cains Act ("FTCA"),
28 U.S.C. 8§ 2671 et seq., U S Const. AMENDS. V and XV, and 42 U. S. C
88 1981, 1983, and 1985.

In Gvil Action No. SA-90-CA-417, filed in April 1990, Fel an
asserted clains against the Postmaster General and Evan V. Kenp,
Jr., Chairman of the Equal Enpl oynent Qpportunity Comm ssion
("EECC'), alleging that the USPS wongfully failed to pronote her
to the position of regular rural carrier and wongfully di scharged
her in violation of the fair enploynent |aws. She also asserted
that she was denied her right to due process.

The two lawsuits were consolidated. The district court
accepted the magi strate judge's recommendati ons and granted summary
judgnent on the title VIl clains and dism ssed all other clains

W th prejudice.

L1l

A
When no party specifically objects to a nagistrate judge's
report and reconmmendati on, we need not conduct a de novo review of
it. 28 U.S.C. § 636(b)(1). The district court carefully in-
structed Felan on how to file witten objections to adverse
fi ndi ngs. Despite this guidance, her objections anount to

unsubst anti ated and generalized griping. As she failed to object



specifically to the magistrate's findings, absent plain error or
mani fest injustice she is barred from appealing those findings,

which were accepted by the district court. Tolbert v. United

States, 916 F.2d 245, 247 (5th Gr. 1990).

B

The district court dismssed Fel an's cl ai munder the Equal Pay
Act. It also held that title VIl provides the exclusive renedy for
clains arising out of alleged discrimnation in federal enpl oynent;
thus, it dismssed with prejudice Felan's clainms under the FTCA,
the Fifth and Fourteenth Anendnents, and 8§ 1981, 1983, and 1985
and dismssed all defendants except the Postmaster GCeneral as
i nproper defendants in a title VIl action. Al of these hol dings

were correct.

1
The Equal Pay Act prohibits the paynent of unequal wages for
equal work on the ground of sex, unless the wage difference is
justified by one of four enunerated defenses. See § 206(d). Felan
conpl ai ns that she was not hired as the regular rural carrier, and
of her discharge. She does not contend that she was paid differ-
ently fromthe nen who did the sane work as she. Thus, her claim

under the Equal Pay Act properly was dism ssed for failure to state

a claim Chance v. Rice Univ., 984 F.2d 151 (5th Gr. 1993).



2.

The district court held that title VII provides the exclusive
judicial renmedy for clainms of enploynent discrimnation by the
federal governnent. Thus, it dismssed with prejudice Felan's
other clainms for relief.

Except for cl ai ns of sex-based wage di scri m nati on, cogni zabl e
under the Equal Pay Act, the exclusive renmedy for clains of

discrimnation by federal enployees is provided in 42 U S C

§ 2000e-16(a)-(e). Brown v. General Servs. Admn., 425 U S. 820,
835 (1976); Henderson v. Veterans Admn., 790 F.2d 436, 439 (5th

Cr. 1986). Thus, we affirmthe district court's dismssal for
failure to state a claimof all clainms except for her claimunder

title VII. Brown, 425 U S. at 834; Ilrwin v. Veterans Admn.,

874 F.2d 1092, 1095-96 (5th Cir. 1989), aff'd, 498 U S. 89 (1990).

3.

The district court also dism ssed all of the defendants, with
t he exception of the Postmaster General, as not proper defendants
under title VII. This was correct. Section 2000e-16(c) provides
that in any title VII action against the federal governnent, "the
head of the departnent, agency, or unit, as appropriate, shall be
the defendant.” Montgonery v. USPS, 867 F.2d 900, 902 (5th Cr.
1989) .

C.

The district court granted sunmary judgnment on Felan's claim



agai nst the Postmaster General under title VII. W review a grant

of summary judgnent de novo. Hanks v. Transcontinental Gas Pipe

Line Corp., 953 F. 2d 996, 997 (5th Gr. 1992). Summary judgnent is
appropriate "if the pl eadi ngs, depositions, answers to i nterrogato-
ries, and adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and
that the noving party is entitled to a judgnent as a matter of
law." Fep. R Qv. P. 56(c). The party seeking summary | udgnent
carries the burden of denonstrating that there is an absence of

evi dence to support the non-noving party's case. Celotex Corp. V.

Catrett, 477 U S. 317, 325 (1986). If the noving party succeeds,
the non-noving party nust "establish the existence of an el enent
essential to that party's case, and on which that party will bear
the burden of proof at trial." [d. |If the non-noving party fails
to "offer some proof assuring the Court that he may prevail at
trial on a challenged issue that is an essential elenent of her

case," summary judgnent is nmandated. Montgonery, 867 F.2d at 904.

The evi dence and all reasonable inferences to be drawn fromit
are viewed in the light nost favorable to the non-noving party.
But the non-noving party nay not rest on nere allegations where
that party bears the burden on the dispositive issues at trial
Id. Felan clains that she suffered discrimnation first when Kea
was hired as the regular carrier instead of pronoting her, and
second when she was term nated fromher position as relief carrier

Both clains are meritl ess.



1.

Fel an contends that she was subjected to disparate treatnent
when the USPS selected a black male instead of her to fill the
position of regular rural carrier. She has not submtted proof
sufficient to create a genuine i ssue of material fact regardi ng the
defendant's notives in termnating her.

Under McDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973),

and Texas Dep't of Community Affairs v. Burdine, 450 U S. 248

(1981), the plaintiff in a title VIl action is required to

establish a prinma facie case of discrimnation. In a case all eging

a discrimnatory failure to pronote or hire, the plaintiff is
required to show that (1) he belonged to a protected class; (2) he
was qualified for the particular position; (3) despite his
qualifications, he was rejected; and (4) he was replaced by a non-

mnority. Chaline v. KCOH, Inc., 693 F.2d 477, 480 (5th Cr.

1982).

In support of its sunmary judgnent notion, the governnent
tendered the declaration of Violet Horne, a personnel specialist
with the USPS. Horne's declaration established that one qualifica-
tion to be a regular carrier was passing the rural carrier
exam nation. Although Felan took the test twice, she failed both
tinmes. In contrast, Horne's declaration established that Kea
passed the exam and placed "high" on the register because of the
conbi nation of his test score and his veteran's points.

Fel an submtted no evidence to controvert the facts estab-

i shed by Horne's declaration. Because she failed to showthat she



was qualified for the position she sought, she cannot sustain a

prima facie case of disparate treatnent. Thus, the defendant is

entitled to judgnent as a matter of law on the failure-to-pronote

claim

2.

Felan also clains that defendant violated title VII by
wrongfully term nating her. She contends that her discharge was
pronpted by discrimnatory notives on the basis of race, national
origin, and sex.

An enpl oyee discharged for violation of work rules can

establish a prina facie case of unlawful discrimnation by show ng

that he was discharged and that a person or persons who did not
belong to a mnority were retained "under apparently simlar

circunstances.”" EEOCv. Brown & Root, Inc., 688 F.2d 338, 340 (5th

Cr. 1982). In support of its notion for summary judgnent, the
gover nnent tendered as evi dence the decl arati ons of SamMaskill and
Luis Al onzo, USPS enpl oyees who were Fel an's supervisors. Maskil
and Al onzo assert that Felan was fired for | eaving the post office
W t hout perm ssion, thereby abandoning the mail, and for refusing
to train the newly hired regular carrier. Felan does not dispute
that she violated work rul es as charged.

These declarations are sufficient to establish that there is
no genuine issue of material fact regarding the propriety of
Fel an's term nati on. Therefore, the burden shifts to Felan to

denonstrate that summary judgnment is inappropriate. Under FED. R



CGv. P. 56(e), she cannot counter this finding by nere allegations
in her pleadings but nust set forth "specific facts show ng that

there is a genuine issue for trial." [d.; accord Lodge Hall Misic

Inc. v. Waco Wangler ub, Inc., 831 F.2d 77, 79 (5th Gr. 1987).

The plaintiff bore the burden of proving that she was

di scrim nat ed agai nst because of her race or sex. Valdez v. San

Ant oni o Chanber of Commerce, 974 F.2d 592, 596 (5th G r. 1992).

Def endant established a legitinmate, non-discrimnatory reason for
plaintiff's termnation: She left her workplace wi thout authori za-
tion, abandoned the mail, and refused to follow her supervisor's
instruction to train a newly hired regular rural carrier.

In the face of defendant's show ng, Fel an nust submt specific
facts denonstrating that enployees of a different race or sex who
behaved simlarly had not been fired. She has not done so. As the
district court noted, "her bald, gl obal assertions that other part-
time rural relief carriers were treated differently' fromher is
insufficient to withstand sunmary judgnent."

The party opposing summary judgnent "cannot establish a

genui ne issue of material fact by resting on the nere allegations

of its pleadings.” Russell v. Harrison, 736 F.2d 283, 287 (5th
Cir. 1984). Absent specific facts sufficient to rebut defendant's
show ng that there is no genuine i ssue of material fact, defendant
is entitled to judgnent as a matter of |aw

The judgnent is AFFI RVED



