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Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

LARRY CGENE COBB
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas
(W90 CR 2)

(Cct ober 21, 1993)

Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

Larry Gene Cobb appeals his sentence for possession of
met hanphetam ne with intent to distribute. W affirm

| .

The police investigation of Larry Gene Cobb began when | aw

enforcenent authorities received reports frominformants suggesti ng

that Cobb was involved in the distribution of nethanphetamne in

. Local Rule 47.5 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Waco, Texas. The informants reported that WIliam Carl Mbrgan

Jr., the owner of Waco Auto Salvage, was one of Cobb's
distributors. The informants also reported that at least a half
pound of nethanphetam ne per week was sold out of the office at
Waco Auto Sal vage. According to the informants, Cobb woul d either
remain on the premses or frequent the premses until the
met hanphet am ne was sold in order to help Mdrgan sell it.

Based on these reports, the Waco police departnment conducted
a six-nonth investigation of Cobb and his connection to Waco Auto
Sal vage. Wi le conducting surveillance of Waco Auto Sal vage, the
police observed Cobb com ng and going on an al nost daily basis.
Waco Police Oficer Paul Harris testified at the sentenci ng hearing
that on sone days there would never be a car at the business, but
on ot her days, including days Cobb was there, the parking | ot was
"full of cars, people comng and going on a steady basis for
several hours."” According to Oficer Harris, in his experience,
such activity suggested that illegal drugs were being sold from
Waco Auto Sal vage.

Finally, in Novenber 1989, federal, state, and l|ocal |[|aw
enforcenment officers executed a search warrant at Cobb's residence
and sei zed several bags of nethanphetam ne in powdered form from
Cobb' s person, as well as a nunber of firearns, drug paraphernali a,
and $2,468 cash from his residence. The net hanphet am ne sei zed
wei ghed 11.06 grans, and the firearns included a Rugger mni 14
rifle, and a sem-automatic pistol with a clip and 14 rounds of
ammuni ti on.

On the sane day, the officers also executed a search warrant



at Waco Auto Salvage, where they found 89.83 granms of
nmet hanphet am ne,  $10, 293 cash, and assorted packaging and
paraphernal i a associated with the distribution of nethanphetam ne.

On June 4, 1990, Cobb pled guilty to a superseding i nformation
charging himw th possessi on of nethanphetam ne with the intent to
distribute, a violation of 21 U S.C. 8§ 841(a)(1). In exchange for
his plea, the governnment noved to dism ss the original indictnent
charging himw th conspiracy to distribute nethanphetam ne, and t he
district court granted the notion.

I n preparing Cobb's presentence report, the probation officer
attributed the 89.83 grans of nethanphetam ne found at Waco Auto
Sal vage to Cobb. Added to the 11.06 granms of nethanphetam ne
sei zed from Cobb's person, the quantity of drugs used to determ ne
hi s base offense | evel was 100. 89 grans of nethanphetam ne. Cobb's
base of fense | evel also was increased two |evels for the firearns
found at his residence, and reduced two levels for his acceptance
of responsibility.

Finding it "probable that M. Cobb was aware of and invol ved
in the distribution taking place at Waco [Auto] Salvage," the
district court, on Qctober 2, 1990, accepted the attribution of the
89.83 grans to Cobb and sentenced himto 63 nonths inprisonnent
foll owed by five years of supervised rel ease and i nposed a $3, 000
fine and a $50 mandatory assessnent. The defendant now seeks to
have that sentence vacated and asks that his case be remanded to

the district court for resentencing.



1.

The def endant presents four argunents why his sentence should
be vacated. First, the defendant argues that the district court
erred in attributing an excessive quantity of drugs to him
Second, he maintains that the district court erred in refusing to
reduce his base offense | evel because of his mtigating role in the
of f ense. Third, he contends that the district court erred in
assessing the specific characteristic for firearm possession
against him Finally, he asserts that the district court erred in
sentenci ng hi mfor possession of a Schedule Il control |l ed substance
because net hanphetam ne has not been reclassified properly from
Schedule IlIl1 to Schedule I1. Havi ng consi dered each of these
argunents, we affirmthe sentence inposed by the district court.

A

The defendant first challenges the attribution of the 89.83
grans of nethanphetam ne found at Waco Auto Salvage to him He
argues that the informants' reports relied on by the district court
connecting himto Waco Auto Sal vage | acked the necessary i ndicia of
reliability.

As our cases indicate, a specific factual finding by a
district court as to the quantity of drugs involved wll be
reviewed only for clear error. United States v. Kinder, 946 F. 2d
362, 366 (5th Cir. 1991), cert. denied, ___ US _ , 112 S.C.
1677, 118 L.Ed.2d 394, and cert. denied, = US |, 112 S. C
2290, 119 L. Ed.2d 214 (1992). Such findings will be disturbed only
if they are inplausible in light of the entire record. United

States v. Alfaro, 919 F.2d 962, 966 (5th Cr. 1990).



Any information used in sentencing nust bear sone indicia of
reliability to support its probable accuracy. U S.S.G § 6Al. 3(a).
The district court, however, has w de discretion in evaluating the
reliability of information and in deciding whether to consider it.
Ki nder, 946 F.2d at 366. Moreover, a defendant who objects to the
use of information bears the burden of proving that the information
is "materially untrue, inaccurate or unreliable.” United States v.
Angul o, 927 F.2d 202, 205 (5th Gr. 1991), aff'd, 979 F.2d 210 (5th
CGr. 1992).

In this case, the district court's decision to attribute the
89. 83 grans of nethanphetam ne to Cobb was not clearly erroneous.
Two informants reported to |law enforcenment officers that |arge
anount s of net hanphetam ne were being sold from Waco Auto Sal vage
and that Cobb was present during these transactions. O ficer
Harris testified at the sentencing hearing that these informants
had provided reliable information in the past and that their nanes
remai ned confidential for their safety.

Based on these reports, the officers began their surveillance
of WAco Auto Sal vage, observing Cobb's frequent presence, as well
as custoner traffic associated with the sale of illegal drugs.

Followng his arrest, Mrgan told agents that Cobb had
initiated himinto the drug busi ness, that Cobb had been supplying
himwth drugs, and that only recently had their roles swtched
w th Morgan suppl yi ng Cobb.

The surveillance of Waco Aut o Sal vage and Morgan' s adm ssi ons
corroborate the i nformati on supplied by the unidentifiedinformants

and thus provide it with the necessary indicia of reliability.



Moreover, Cobb failed to present any evidence at the sentencing
hearing to prove that this information should not be relied upon by
the district court, as it was his burden to do. Therefore, based
on the entire record, it was plausible, and not clear error, for
the district court to find that Cobb had an awareness of and
i nvol venent in the activities at Waco Auto Sal vage.

Cobb further argues that the governnment should have been
required to prove the quantity of drugs attributable to him by
cl ear and convincing evidence. Qur cases, however, hold that the
proper standard of proof is by a preponderance of the evidence,
see, e.g., Alfaro, 919 F.2d at 965.

Cobb also argues that the governnent breached the plea
agreenent by advocating the attribution of the drugs found at Waco
Auto Salvage to him Neither the plea agreenent nor the
superseding information specified the quantity of drugs involved.
The governnent, however, did agree to refrain fromprosecuti ng Cobb
for other known violations commtted in the Western District of
Texas. The plea agreenent was not breached though, because as we
have expl ai ned: "Consideration of relevant conduct in the
sel ection of a defendant's sentence within the range of perm ssible
puni shnment establ i shed by Congress for his of fense of convictionis
not the equivalent of prosecuting the defendant for an offense
additional to his offense of conviction." United States v. Hoster,
988 F.2d 1374, 1378 (5th Cr. 1993).

B
Cobb argues next that the district court erred in failing to

reduce his offense |evel based on his mnor participation in the



crimnal activity. Although Cobb raised this issue in his witten
objections to the presentence report, he failed to raise it at
sentencing, and thus, the district court did not nmake a specific
finding onit. |Indeed, Cobb failed to present any evidence at the
sentencing hearing on this issue, despite bearing the burden of
establishing that he was entitled to such a reduction. See United
States v. Cuellar-Flores, 891 F.2d 92, 93 (5th Cr. 1989).

As we have noted before, "issues raised for the first tinme on
appeal 'are not reviewable by this court unless they involve purely
| egal questions and failure to consider them would result in
mani fest injustice.'"™ United States v. Garcia-Pillado, 898 F.2d
36, 39 (5th Gr. 1990). Since a sentence reduction based on a
defendant's mtigating rol e involves factual determ nati ons and not
pure questions of law, it would be particularly inappropriate for
us to entertain such an argunent for the first tine on appeal.

C.

Cobb contends next that the district court erred in increasing
his offense level for the firearns found at his residence. At
sentenci ng, however, defense counsel conceded the |egal argunent
and wi thdrew the objection to the enhancenent. The district court
thus did not nake a finding as to whether or not it was clearly
i nprobabl e that the weapons found at the residence were connected
to the offense. W also decline to entertain this argunent for the
first tinme on appeal.

D.
Finally, Cobb argues that the district court erred in

sentencing him for possession wth the intent to distribute a



Schedule Il controll ed substance. He argues that nethanphetam ne
has not been properly reclassified from Schedule Ill to Schedul e
1. This issue also was not presented to the district court.
Al t hough this argunent does invol ve a pure question of | aw, we have
rejected the sane argunent previously, see United States .
Al lison, 953 F.2d 870, 873-74 (5th Cr.), cert. denied, __ U S
_, 112 s .. 2319, 119 L.Ed.2d 238 (1992); Kinder, 946 F.2d at
368, and therefore, no manifest injustice wll occur if we do not
consider it in this case for the first tine on appeal.
L1l

Having found that the district court did not conmt clear
error in attributing the 89.83 granms of nethanphetam ne found at
Waco Auto Sal vage to Cobb, and having found that the appellant's
ot her argunents were not properly preserved for our review, we
affirmthe sentence inposed by the district court.

AFFI RVED.



