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Appeal fromthe United States District Court
for the Western District of Texas
(EP-91- CA-254-H c/w EP-92- CA- 35H)

(May 2, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM

Sharron Hof f mans has been a tenured assistant professor

on the accounting faculty at the University of Texas at El Paso

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.



(UTEP) since 1980. Hoffmans earned her Ph.D. from Okl ahoma State
University in late 1990 and subsequently received a $2, 000 i ncrease
i n annual salary to $38,367. Dr. Hoffmans considered this i ncrease
insufficient and spoke to various UTEP adm nistrators about an
additional salary increase. In March 1991, Dr. Jack Bristol, Vice
President for Academ c Affairs at UTEP, infornmed Dr. Hoffmans that
intervening Texas legislation precluded an additional salary
I ncrease.

Upon learning that the legislation did not preclude the
"equity" pay raise which Dr. Hoffmans sought, Dr. Bristol
recommended, and UTEP President Dr. Diana Natalicio subsequently
approved, a $44,500 annual salary for Dr. Hoffmans -- the
equi val ent of a $6, 133 annual pay raise. This higher annual sal ary
becane effective April 1, 1991 and was reflected in her UTEP
paycheck dated May 1, 1991. However, when the request for a
budget change was sent in early May 1991 from UTEP to Dr. Janes
Duncan, an Executive Vice Chancellor for the University of Texas
system who had primary budget responsibility for approving salary
i ncreases, he denied the request on the basis that the intervening
Texas legislation prohibited "granting increases to current
enpl oyees for the remainder of this fiscal year." On May 24, Dr.
Bristol told Dr. Hoffrmans that her pay rai se had not been approved.

Dr. Hoffrmans then filed this | awsuit alleging viol ations
of 42 U S. C 81983 (1988), the Equal Pay Act, 29 U S.C 8206(d)
(1988), and Title VIl of the Gvil R ghts Act. Shortly thereafter,

Dr. Duncan wote Dr. Natalicio approving retroactively to April 1,



1991 an annual salary of $44,500 for Dr. Hoffmans. The letter
explained that the legislation in question did not prohibit
"equity" salary adjustnents and that he was previously unawar e t hat
Dr. Hof fmans' sal ary i ncrease was an "equity" adjustnent. The case
proceeded to trial where the district court granted defendants'
nmotion for judgnent as a matter of |law on the 81983 clai mand the
jury returned a verdict for UTEP -- the sol e remai ni ng def endant - -
on the Equal Pay Act claim The court also ruled for UTEP on the
Title VII claim

Dr. Hof f mans makes two mai n argunents on appeal. First,
she maintains that the district court erred in concluding that she
had no constitutionally cognizable property interest in her pay
raise. Second, she clainms that the district court erroneously
instructed the jury on the Equal Pay Act violation. Fi ndi ng no
error in the judgnent of the district court, we AFFIRM

The district court granted the defendants' notion for
judgnment as a matter of law on the plaintiff's 81983 claim by
concl udi ng that Dr. Hof f mans had no cogni zabl e property interest in
her pay raise because it was never approved by Dr. Duncan's
office.! As an initial matter, we agree with the district court's
determ nation that a cogni zable property interest is not at stake

here. However, our analysis of the viability of the plaintiff's

L Under Rule 50(a), the district court nay grant a notion for judgnment
as a matter of lawif "a party has been fully heard on an issue and there is no
legally sufficient evidentiary basis for a reasonable jury to find for that party
on that issue." Fed. R Civ. P. 50(a). This court reviews de novo a district
court's granting of a judgnent as a matter of law, viewing the record in the
light nost favorable to the non-novant. See Turner v. Purina MIlls, Inc., 989
F.2d 1419, 1421 (5th Cr. 1993).




all eged property interest in her pay raise is focused differently
than the district court.

This court has previously recognized that "[a]n
expectation of enploynent <carries wth it sone protected

expectations as to a salary.” WIlians v. Texas Tech Univ. Health

Sciences Cr., 6 F.3d 290, 293 (5th Cr. 1993) (enphasis added),

cert. denied, 62 U S L W 3623 (1994). Furthernore, the Due

Process Clause is inplicated less, the nore conditional and
detailed the expectations becone between enployer and enpl oyee.
See id. To the extent Dr. Hof fmans had any protected expectations
of a pay raise, those expectations were conditioned at | east to the
sane extent as her annual salary appointnent with UTEP. Dr.
Hof f mans' annual sal ary appoi ntnent docunentation from the UTEP
Accounting Departnent -- consisting of a form she testified to
recei ving every year since 1975 -- unanbi guously stated that her

sal ary appoi ntnent in a given year had been aut hori zed by the Board

of Regents of the University of Texas system Thus, any
expectations of a pay raise -- even if approved by the President
and mstakenly paid -- would necessarily be qualified by the

under st andi ng that the UT Board of Regents woul d have to authorize
the higher pay level. In sum given the |ong-standing nature of
t he enpl oynent rel ati onshi p between UTEP and Dr. Hof f mans, in which
UTEP pl ayed a rol e subordinate to that of the UT Adm ni strati on and
Regents in awardi ng sal ary i ncreases, Hoffnmans cannot now mai ntain
that she was deprived of an entitlenment to a pay raise so as to

i nvoke the Due Process ( ause.



Even assuming arguendo that wunder these facts Dr.
Hof f mans does have a cogni zabl e property interest in a pay raise,
the district court properly granted the nption because nere
negligence on the part of state officials does not inplicate the

Due Process ( ause. See Daniels v. WIllians, 474 U.S. 327, 334

(1986). That Dr. Hoffmans did not at first receive approval for
her pay raise because of Dr. Duncan's failure to ascertain the
"equity" nature of the pay raise is uncontroverted. It is further
undi sputed that Dr. Duncan nade a mistake in failing properly to
characterize Dr. Hoffmans' request for a budget change. He
corrected the m stake by retroactively giving Dr. Hof f mans her pay
raise. In fact, Dr. Hoffmans testified that she received "al nost"
all the benefits of her pay raise by Dr. Duncan's retroactive
award; she conplains only that the retroactive pay raise did not
fully conpensate her for certain retirenent benefits in the
interim 1In short, under Daniels, Dr. Duncan's negligence does not
give rise to a 81983 claimfor a Due Process violation.

Appel lant's final argunent concerns whether the district
court properly instructed the jury concerning Dr. Hof frmans' Equal
Pay Act claim? Dr. Hoffrmans clains that the trial court failed to
properly instruct the jury concerning the definition of "equal

wor K" . She maintains that the court incorrectly instructed the

2 Appel | ant al so naintains that the defendants failed to affirmatively

plead their affirmative defense of |ack of capacity on the part of Dr. Natalicio
We reject the appellant's characterization of the defendants' argunment as an
affirmati ve defense of |ack of capacity. Properly viewed, the defendants were
arguing that final salary approval cane fromthe UT Board of Regents and that Dr.
Hof f mans was aware of this. Additionally, any objection appellant m ght have had
was wai ved by her failure to raise it bel ow

5



jury that "equal work" neans exactly equal and not substantially
equal . Appellant's argunent |eaves us unconvi nced.

This court reviews jury instructions with deference and
will reverse only where the charge taken as a whole |eaves

"substantial and ineradicable doubt whether the jury has been

properly guided in its deliberations.” Bradshaw v. Freightliner
Corp., 937 F.2d 197, 20 (5th Gr. 1991). Havi ng reviewed the

district court's entire charge to the jury on the Equal Pay Act
violation, we are satisfied that the jury was properly instructed.
Particularly conpelling is the fact that the district court
instructed the jury that "equal work on jobs" required "equa
skill, effort and responsibility, and ... simlar working
conditions." In short, not only did the district court not
specifically instruct the jury that "equal work" neans exactly
equal, but the instruction by its terns clearly defeats the
suggestion that "equal work" nust nean exact equality.

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



