IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8182
unmary enaar
(S Cal endar)

CHRI STOPHER L. MATA, Individually
and as natural father of Ester
May Mat a,
Pl ai ntiff-Appellant,

ver sus
SOUTH SAN ANTONI O | NDEPENDENT

SCHOOL DI STRICT, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Wstern District of Texas
( SA-91- CV- 268)

(Cct ober 15, 1993)

BEFORE JOLLY, WENER, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *

Plaintiffs-Appellants Christopher Mata and his daughter Ester
Mata appeal the district court's grant of summary judgnent
dismssing their clains of religious discrimnation and malicious
prosecution. Areviewof the record discl oses no genui ne i ssues of

material fact on either claim Finding Mata's appeal frivol ous and

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the actions of his attorney on appeal sanctionable, we dismss this
appeal and assess doubl e costs agai nst counsel for Mata.
I
FACTS AND PROCEEDI NGS

This dispute arises out of charges filed by the Defendant-
Appel l ee, the South San Antoni o | ndependent School District (the
school district) that Mata had viol ated the conpul sory attendance
laws during the fall of 1987 and 1988. WMata's daughter Ester, a
student at Kindred Elenentary school, apparently suffered from
various nedical ail nments, nost promnently stomach aches. Wth the
cooperation of principal Casillas, Mata began taking Ester out of

school during lunch hours, despite the school's closed canpus

policy. These off-canpus |unches apparently alleviated Ester's
st omach probl ens. Eventual Iy, however, Casillas term nated the
practice.

After the off-canpus lunch periods ceased, Mata did not return
Ester to school. He clains that Casillas told himthat he woul d

"have his day in court,"” which Mata interpreted as neani ng that the
i ssue nust be appealed to the justice of the peace. He assuned,
apparently, that he did not need to send Ester to school while the
"appeal " was pending, as he does not allege that Casillas told him
her attendance was not required. After Ester had been absent for
five days wthout an excuse, the school district sent its
attendance officer, Ms. Caro, to Mata's hone. M. Caro attenpted
to serve Mata, but he refused to accept the papers. Nonethel ess,

Mata admtted in his deposition that Ms. Caro infornmed hi mthat he

was being charged with "truancy."



Subsequently, Mata was charged with violation of the attendance
| aw, convicted by a justice of the peace, and ordered to return
Ester to school. Instead, Mata apparently began teaching Ester at
home and continued to do so for the remai nder of the 1987-88 school
year. \When the 1988-89 school year began in the fall, Ester did
not report to school. As there was no report to the school
district that Mata had again comenced hone schooling, M. Caro
again visited the Mata residence. Mata admtted that he had not
yet begun teaching Ester for that school year, but refused M.
Caro's offer of assistance as well as the school's request to view
his honme classes and to see a curricul um

As a result, the school again served Mata with a warning letter
fromthe Court. WMata refused to sign for the letter, and he was
again charged with violating the attendance | aw. For a second
time, the justice of the peace convicted Mata for these viol ations.
Mat a appeal ed both convictions, consolidating them in a single
appeal to the Bexar County Court. On appeal, the court rul ed that
the state had nade a prim facie case of Mata's violations of the
attendance |laws. As a renedy, the court ordered Mata to submt to
a hone visit by the school district to determne if he was in fact
teaching Ester at hone. After that visit occurred, the court
di sm ssed t he charges.

I ndi vidual |l y and as Ester's guardian, Mata filed the i nstant suit
in district court against the school district, alleging religious
discrimnation and malicious prosecution for violation of the

attendance | aws. The district court dismssed all of Mita's



cl ai nesQexcept the malici ous prosecution cl ai neQbased on t he runni ng
of the statute of limtations. The court later granted notions
for summary judgnent dism ssing Mata's malicious prosecution claim
and all of Ester's clains.
|1
ANALYSI S

A. Standard of Revi ew

W review the district court's grant of summary judgnent by
"reviewing the record under the sane standards which guided the
district court."! A grant of sunmmary judgnent is proper when no
i ssue of material fact exists that woul d necessitate a trial.? W

n>

affirma grant of summary judgnment when we are convinced, after
an i ndependent review of the record, that "there is no genuine
issue as to any material fact” and that the novant is "entitled to
a judgnent as a matter of law "'"® |In determ ning whether the
grant was proper, all fact questions are viewed in the |ight nbst
favorabl e to t he nonmovant. Questions of |aw, however, are deci ded

de novo.*

' Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Cir
1988) .

2 Celotex Corp. v. Catrett, 477 U S. 317, 323-25 (1986); see
FED. R CQv. P 56(c).

3 Wal ker, 853 F.2d at 358 (quoting Brooks, Tarlton, G lbert,
Douglas & Kressler v. United States Fire Ins. Co., 832 F.2d 1358,
1364 (5th Gr. 1987)(quoting FED. R CvVv. P. 56(c))).

4 1d.




B. Summary Judgnent

1. Malicious Prosecution

In his briefs, Mata alleges that he believed that Casillas’
deci si on was bei ng appeal ed to the justice of the peace. WMoreover,
he enphasi zes that Casillas knew that Mata had pi cked up textbooks
to enable him to provide hone schooling to his daughter. Vat a
insists that "[o]n the sane day that [he] was being told that the
[justice of the peace] would pass on the necessity of the "Lunch
wth Dad" periods, (Novenber 5, 1987), defendants instituted
charges against M. Mata and his wife for violation of the State of
Texas Conpul sory Attendance Law." Mata also attacks the validity
of the charging papers, which he clains were unsigned and fal sely
notarized. Mata insists that, taken together, this denonstrates
that Casillas knew that Mata was not violating the attendance | aw,
but that Casillas nevertheless initiated proceedi ngs agai nst Mata
mal i ci ously.

Yet, Mata concedes by his deposition testinony that he was in
viol ation of the attendance | aw in Novenber 1987: Ester had m ssed
five days of school with no excuse and she was not receiving honme
schooling at the tine. He testified that he was served with notice
of his violation of the laws, although he understood it as
“truancy." Moreover, Mata repeated his violation of the attendance
| aw t he next year and was convicted by the justice of the peace on
bot h charges; and, on appeal, the county court held that the state
had made a prima facie case regarding Mata's guilt. Despite Mata's

protest that the ultimate dism ssal of his casesQonly after he



conplied with the court's ordersQproves his i nnocence, a readi ng of
that proceeding nakes clear that the court nmade no such
determ nation

Mata insists in his reply brief that "defendants just don't get
it!'"™ On the contrary, it is not the defendants but Mata who fails
to conprehend the standards for summary judgnent. Stated sinply,
the Suprene Court has made clear in the oft-cited trilogy of
sunmary judgnent cases® that the plaintiff nust establish a genuine
issue of material fact on every elenent of a claim for which at
trial he would bear the burden of proof.® A review of the record
demonstrates t hat sQMat a' s voci ferous protestations
not w t hst andi ngsQghe has rai sed no genuine issues of material fact
as to at least tw essential elenents of malicious prosecution
| ack of probable cause, and the plaintiff's innocence. Certainly
the school district had probable cause to charge Mata wth
violating the attendance | aw given the undi sputed fact that Ester
was absent fromschool for the statutory period wi thout excuse, and
was not being schooled at hone at the tine. Mor eover, two
convictions by the justice of the peace, both of which were
recogni zed as valid on appeal, elimnate Mata's cl ai mof i nnocence.

The i ssues to which Mata repeatedly refers as creating a genui ne
i ssue of material fact are either irrelevant or flatly contradicted

by his own deposition. W have made clear that a plaintiff cannot

5> Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986);
Celotex v. Catrett, 477 U.S. at 317; Matsushita Elec. I ndus. Co. V.
Zenith Radio Corp., 475 U. S. 574 (1986).

6 Anderson, 477 U.S. at 248.
6



create a genuine i ssue of material fact with bald and concl usi onary
statenents. Neither can he manufacture a dispute sinply by
contradicting his prior testinony or selectively presenting the
facts. W do not question Mata's subjective belief that all
parties with which he has deal t SQi ncl udi ng the district courtsQhave
persecuted him Such a belief, however, does not create an issue
of material fact; yet that, in a nutshell, is what Mata argues on
appeal .

The record denonstrates beyond cavil that Mata has received fair
treatnent by the school officials, the justice of the peace, and
the district court. Regrettably, the record denonstrates that Mata
and his attorney have not responded in kind. Most inportantly, the
record reveals that Mata has failed to raise genuine issues of
material fact on at least two of the elenents of nmalicious
prosecution; therefore his claimcannot survive summary judgnent.

2. Religious Discrimnation

Mat a al so al |l eges that Ester's treatnent and his prosecution are
based on religious discrimnation. Mta's argunents on this point
are scattered conclusionary references to conmunity and school bias
agai nst Jehovah's W tnesses. To the extent that he argues this
issue at all, he presents nothing nore than bald assertions,
insufficient to survive a sunmary judgnent notion.

C. Ad Hom nem

We are constrained torem nd Mata's counsel that he is an officer
of this court, and that, as such, he owes duties that nmay not be

di sregarded even in the heat of zeal ous advocacy. |ncluded anobng



the duties owed to us and to the district court are respect and
honesty, precluding an attorney's maki ng unsubstanti ated
accusations that, outside the courtroom would verge on defanmati on.
Two particularly brash incidents concern us here: allegations of ex
parte conmuni cations with the district court's |law clerk and veil ed
all egations of prejudice of the district court judge.

On January 12, 1993 Mata's counsel filed and served a notice of
deposition for Mata along with a notion to perpetuate testinony.
The deposition was set for January 27th. Counsel, by his own
adm ssion, called the district court every day to determne if the
nmoti on had been granted. At no tine, however, did counsel notify
his client, Mata, that the deposition was schedul ed for that date.
Sonetinme on the 26th, the district court granted the notion to
perpetuate testinony. The school district's attorney called the
district court early the next day to inquire as to the status of
the notion. The judge's clerk inforned the school district's
counsel that the notion had been granted and the deposition would
proceed as schedul ed. Wen the school district's attorney arrived,
however, Mata was not present for the deposition, and his counsel
was unaware that the notion had been granted.

The school district's attorney sought sanctions for the failure
to hold the deposition as arranged. Mata's counsel responded with
allegations of ex parte conmunications between the school
district's attorney and the law clerk, allegations anounting to a
charge of conspiracy. The pleading, which contained pejorative

subtitles, such as "continuing pattern of chicanery," alleged



inter alia, that "the trial court's clerk is biased against the
plaintiffs and the plaintiff's cause of action. . . . "[T]he
Honorable Clerk "clearly manifested comiitnent to the Governnent al
entities construction of relevant events." Mata's only evidence to
support his allegations were that: (1) he had never been inforned
that the particular clerk was involved and (2) the clerk to whom
Mata' s counsel had repeatedly spoken did not inform himthat the
noti on had been granted. This "evidence" proves nothing nore than:
(1) the judge has nore than one clerk authorized to advi se whet her
a notion has been granted, and (2) Mata's attorney failed to
determ ne that the notion had been granted. Certainly, that
"evidence" falls far short of supporting the serious inpropriety
al | eged, even by inference.

In addition to besm rching the nanme and character of the district
judge's clerk unfairly, Mta's attorney clunsily states in his
brief that the judge hinself was predi sposed to favor the school
district's cause and was conplicit in the school district's alleged
religious discrimnation. And just what is the "evidence" for this
serious allegation? Nothing nore than an allegation of the
i nnocuous fact that years earlier the judge had graduated from a
school in that district. Again, charges of a judicial conspiracy
and j udi ci al m sconduct are serious ones, not to be nmade lightly or
recklessly, and certainly not in the absence of any genuine
evi dence what soever.

Such unsubstanti ated and i ntenperate attacks on the integrity of

the court constitute sanctionable violations of the duties owed by



Mata' s attorney. He is cautioned not to cross that line in the
future lest he incur disciplinary sanctions from this court.
Addi tional ly, this appeal is beyond question frivol ous and whol |y
W thout nerit. Under authority of Federal Rule of Appellate
Procedure 38, we award doubl e costs of this appeal to Appellee and
direct that such costs be paid by Mata's attorney, and that they
not be reinbursed by or charged to Mata.
APPEAL DI SM SSED pursuant to Loc. R 42.2, with sanctions pursuant
to FRAP 38.
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