IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8180
unmary enaar
(S Cal endar)

In the Matter of:
PEDERNALES PETROLEUM CORPORATI ON,

Debt or,
THOVAS H. HOOD, DR. O N. W NNI FORD
and FRANK S. MCGEE
Appel | ant s,
ver sus
AVARI LLO NATI ONAL BANK and
U S. TRUSTEE
Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-90- CA-73)

( July 9, 1993)

BEFORE KI NG DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

In this bankruptcy case, Appellants Thomas Hood, Dr. QO N
Wnniford, and Frank S. MGee appeal the bankruptcy court's

dism ssal of adversary proceedings against Appellee Amarillo

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Nat i onal Bank (the Bank). Appellants insist that the U S. Trustee
(the Trustee) abused its discretion by not pursuing the claim
agai nst the Bank and that the district court erred in affirmng the
dismssal. As we find no abuse of discretion, we affirm
I
FACTS

Appel l ants, principal stockhol ders of the debtor corporation
and guarantors of its loan from the Bank, contest the Trustee's
agreenent with the Bank, in which the Trust ee abandoned t he secured
property to the Bank, the Bank waived its claimfor the deficiency
on the debt, and the Trustee waived any potential clains against
the Bank. As a result of the agreenent, the Trustee and the Bank
filed a joint notion to dism ss the proceedi ng agai nst the Bank.
Appel l ants responded with a notion to conpel the Trustee to act.
The bankruptcy court granted the joint notion to dism ss and deni ed
the Appellants' notion to conpel the Trustee to act.

On appeal, the district court considered Appel |l ants' argunent
that the Trustee had abused its discretion because it did not
conduct an investigation into the facts and circunstances
surroundi ng the adversary proceedings. This, Appellants insisted,
was a breach of the Trustee's fiduciary duties to the unsecured
creditors and therefore an abuse of discretion. The district court
rej ected Appel l ants' argunents, noting the considerabl e discretion
vested in the bankruptcy Trustee in determ ni ng whether to pursue
litigation. Moreover, the court noted that Appellants submtted no

evidence to suggest that an investigation was not conducted.



Consequently, the district court affirmed the bankruptcy court's
dism ssal. Appellants tinely appeal ed.
I
ANALYSI S

A. Standard of Revi ew

A Chapter 7 trustee in bankruptcy has w de discretion in
carrying out his duties! and is not required to pursue each cause
of action available.? The district court reviews for clear error
t he bankruptcy court's determ nation that the Trustee did not abuse
its discretion. We, in turn, review such determ nation by the
district court under the sane standard. On appeal of bankruptcy
cases, reviewing courts nust accept the findings of fact of the
bankruptcy court unless they are clearly erroneous.? Crcuit
courts are guided by the rule that "[s]trict application of the
clearly erroneous rule is particularly inportant whe[n] the
district court has affirmed the bankruptcy court's findings."*

B. Trustee's Discretion

A trustee has control over clainms of the bankrupt estate and
is not required to pursue each cause of action available.® In

determ ning whether to pursue a claim the trustee nay consider

1 Compdity Futures Trading Commin v. Weintraub, 471 U. S
343 (1985).

2 Meyer v. Fleming, 327 U S. 161, 168 (1946).

Inre Mssionary Baptist Found. of Anerica, 818 F.2d 1135,
1142 (5th Cr. 1987).
d.
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> Meyer, 327 U.S. at 168.



several factors, including (1) the nerits of the possible action,
(2) the likelihood of prevailing, (3) the litigation costs to the
estate, and (4) the ultimate net benefit to the estate.® 1n nmaking
its decision and considering these factors, a trustee has the duty
to exercise the neasure of care and diligence that an ordinary
prudent person would exercise in simlar circunstances. I n
addition, the trustee should attenpt to conserve the assets of the
estate and naxim ze distribution anbng the creditors.”’

Appel l ants assert that the Trustee failed to conduct an
i nvestigation of the clains against the bank. They provide no
support for this allegation and the record indicates that an
investigation was in fact conducted. In the joint notion to
dism ss, the Trustee and the Bank state:

Trustee of the bankruptcy estate of Debtor, PEDERNALES

PETROLEUM CORPORATION, has nmade investigation of the

facts and circunstances surrounding the above-entitled

and nunber ed Adversary Proceedi ng and has determ ned t hat

pursuit of said Adversary Proceeding would be unduly

burdensone to the estate and that it |lacks nerit to the

extent that it is of inconsequential val ue and benefit to
the estate.

Additionally, Appellants concede that the Trustee accepted
testinony fromAppell ant Hood at a creditor's neeting regarding his
cl ai ms.

Based on this information, the bankruptcy court did not
clearly err in finding no abuse of discretion by the Trustee. It

follows that the district court did not clearly err in affirmng

6 In The Matter of Sinder, 102 B.R 978, 984 (Bankr. S.D
Ohi o 1989).
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t he bankruptcy court.
The judgnent of the district court is, therefore,

AFF| RMED.



