IN THE UNI TED STATES OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8178
Summary Cal endar

JEFFREY L. ABRAHAM
Pl ai ntiff-Appellant,
ver sus

SOUTHWESTERN BELL YELLOW PAGES,
I NC. and LEROY ROSAS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
(SA 91 CA 30)

(August 18, 1993)
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

After being termnated from his position as a sales
representative wth Southwestern Bell Yel | ow Pages, I nc.
Jeffrey L. Abraham filed suit alleging that his term nation was
based on his age and his nationality and was in retaliation for his

filing of a claimw th the Equal Enploynent Qpportunity Comm ssion

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



(EEQC) . The district court granted summary judgnent to
Sout hwestern Bell on all of Abrahamis clainms. The district court
al so awarded Sout hwestern Bell attorneys' fees after determning
that nost of Abrahamis clains were groundl ess. Abraham appeal s.
W affirmthe district court's granting of summary judgnent, but
reverse the district court's award of attorneys' fees to
Sout hwestern Bel | .
I

Abr aham was enpl oyed by Sout hwestern Bell on April 24, 1987,
as a sales representative. On Decenber 15, 1989, Abraham al ong
wth three other enployees, was placed on probation follow ng an
eval uati on based upon performance resul ts and nanagenent st andards;
in the evaluation, Abraham ranked 32 out of 32 representatives.
Sout hwestern Bell established a formal devel opnental probation
programfor Abrahamand t he ot her enpl oyees on probati on, whi ch was
intended to assist themto inprove their lowsales results. At the
end of the probationary program Abraham s perfornmance was again
revi ewed. Sout hwestern Bell at this tinme term nated Abrahanis
enpl oynent based on Abrahamis failure to neet the terns of his
probation, i.e., that he achieve an objective or group average in
sal es. On July 9, 1990, Abraham s enploynent wth Sout hwestern
Bell was termnated. At this time, Abraham was forty-four years
ol d.

O the four enpl oyees Sout hwestern Bell placed on probation,

three were within the age group protected under the ADEA. Only



Abraham and one other enployee were eventually termnated from
their positions with Southwestern Bell; the other enpl oyee was not
within the protected age group. Twenty-seven enployees were not
pl aced on probation; of these, thirteen were within the protected
age group. After Abraham s enpl oynent was term nated, he was not
replaced with by an enployee of a different national origin, an
enpl oyee of a different race, or a younger enpl oyee.

After being placed on probation, Abraham filed a conpl aint
with the EECC in which he alleged that he was placed on probation
because of his national origin ("Anglo") and because of his age.
After Abrahamis enploynent was term nated, he anended his EEQCC
charge to include a charge that his term nation fromenpl oynent was
inretaliation for his filing of the initial charge. He did not
all ege that Sout hwestern Bell term nated his enpl oynent because of
his national origin or his age.

On January 20, 1991, Abraham initiated this suit against
Sout hwestern  Bel | pursuant to section 7(b) of the Age
Discrimnation in Enploynent Act (ADEA), 29 U S. C. 8§ 626(b), and
section 16(b) of the Fair Labor Standards Act (FLSA), 29 U S.C. 8§
216(b). Abraham later filed a second conplaint against
Sout hwestern Bell pursuant to Title VII of the Cvil R ghts Act of
1964, 42 U.S.C. § 2000e et seq.; Abrahamal so i ncluded state court
pendent clains of negligent infliction of enotional distress and

tortious interference with contract. Abraham sought reinstatenent



to his position of enpl oynent, back pay and benefits, conpensatory
and punitive damages, attorneys' fees, and injunctive relief.

On March 20, 1992, Southwestern Bell filed its notion to
dism ss and/or for summary judgnent. On April 20, 1992, Abraham
filed his response to Sout hwestern Bell's notions. On February 12,
1993, the district court granted Southwestern Bell's notion to
dismss and entered a take-nothing judgnent in favor of
Sout hwestern Bell. On March 4, 1993, Southwestern Bell noved for
attorneys' fees; the district court granted this notion and awar ded
Sout hwestern Bel | $59, 176.43 in attorneys' fees. Abraham appeals.

I

On appeal, Abraham argues that the district court erred by
granting Sout hwestern Bell's notion for summary judgnent. Abraham
also argues that the district court should not have granted
Sout hwestern Bell's notion for attorneys' fees under 42 U S. C. 8§
2000e- 5(k) .

On the ot her hand, Southwestern Bell argues that the district
court properly granted sunmary judgnent on all of Abraham s cl ai ns.
In addition, Southwestern Bell argues that the district court
properly awarded attorneys' fees.

11
A

Summary judgnent is appropriate if the noving party,

Sout hwestern Bell, established that there is no genuine issue of

material fact and that it is entitled to a judgnent as a matter of



| aw. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S. C

2505, 2510, 91 L.Ed.2d 202 (1986). W reviewthe district court's
granting of summary judgnent de novo and affirmif the nonnoving
party, Abraham failed to present sufficient evidence to create a

genui ne issue of material fact. Palner v. Fayard, 930 F.2d 437

438 (5th Cr. 1991).
B

Abraham argues that the district court erred in granting
summary judgnent to Sout hwestern Bell. On appeal Abrahamdetails
evidence he presented to the district court, apparently in an
attenpt to denonstrate that a genuine issue of material fact
exists. First, Abraham discusses a letter fromthe president of
Sout hwestern Bell dated June 11, 1990, whi ch showed Abrahamand two
ot her enployees who were "targeted" for termnation; all three
enpl oyees were over the age of forty. Next, Abraham states that
si x enpl oyees were placed on warning and/or probation, which he
all eges "shows a pretextual basis for the term nation and/or
denotion" because two of the enployees were never treated as if
they were on probation and they were not term nated.

Third, Abraham all egedly had a conversation with supervisors
in which one supervisor stated that he wanted to get rid of ol der
wor kers and that he favored younger workers. Abraham all eges that

this supervisor told himthat he was going to get rid of three to



five older representatives and "face the heat later."? Abr aham
al so all eges that his supervisor did not tell himthat he woul d get
of f probation if he successfully conpleted probation and that this
was "insurance to be sure that [he] was going to be term nated.”
Next, Abrahamall eges that a fell ow Hi spani c enpl oyee was pl aced on
probation, but this enployee's probation format was different and
t hat ot her Hi spanic enpl oyees with | ow perfornmance were allowed to
wor k wi t hout probati on.

Regarding his retaliation claim Abraham alleges that after
his supervisor received his EEOC charge the supervisor told him
that he could not believe the charges had been filed and that the
supervi sor was "outraged."

Abraham al so argues that his performance was above other
representatives who were not put on probation or term nated.
Furthernore, he argues that his performance appraisal one nonth
bef ore bei ng pl aced on probation was satisfactory. Abraham argues
that the district court ignores these issues of material fact and
concluded that age and national origin were not factors in his
term nati on.

C

On the other hand, Southwestern Bell argues that the district

court properly granted its notion for sunmary judgnent as to all of

Abraham s clainms. Southwestern Bell first addresses Abraham s age

The supervisor flatly denies these conversations ever
occurr ed.



di scrim nation claimpursuant to the ADEA, noting that Abrahamdid
not address the district court's threshold finding that he failed
to establish even a prinma facie case of age discrimnation in that
he was not replaced by soneone outside of the protected class or by
soneone younger. Southwestern Bell argues that in a discrimnation
case, summary judgnent for the enployer is appropriate where an
enpl oyee cannot establish a genuine issue of material fact on each
elenment of a prima facie case. Sout hwestern Bell argues that
Abr aham was not replaced by soneone younger than he, and he fail ed
to present any testinony that would raise a genuine issue of
material fact regarding this allegation.

Sout hwestern Bell further argues that even if Abraham had
established a prima facie case of age discrimnation, he presented
no evidence raising a factual issue that the reasons for his
di scharge were pretextual. Sout hwestern Bell states that it
term nat ed Abrahani s enpl oynent because of his poor performance and
failure to neet the ternms of his probation. Addi tionally,
Sout hwestern Bell states that Abraham was defiant and refused to
carry out his assigned tasks. Sout hwestern Bell argues that it
articulated a legitimte nondiscrimnatory reason for Abrahams
di scharge and that Abraham has presented no evidence that the
proffered reasons were a pretext for discrimnation.

D
To establish a prinma faci e case of age di scrim nation, Abraham

must establish that (1) he was di scharged; (2) he was qualified for



the position; (3) he was within the protected class at the tine of
di scharge; (4) he was replaced by soneone outside the protected
class or soneone younger; or (6) he was otherw se discharged

because of his age. Ctum v. Anerican Air Lines, Inc., 946 F.2d

423, 428 (5th Cr. 1991). The district court determ ned that
Abraham offered nothing to indicate that he was replaced by
anyone--nuch | ess soneone outside the protected class or soneone
younger . The district court noted that, on the other hand,
Sout hwestern Bell presented an affidavit stating that wupon

Abrahamls termnation he was not replaced by soneone "of a
different national origin or race" or by sonmeone "younger in age."
Accordingly, the district court determ ned that Abrahamhad fail ed
to present a prima facie case of age discrimnation.

The district court further determ ned that even assum ng,
arquendo, that Abraham had nmade out a prinma facie case, Abraham
presented nothing to reflect that his termnation was nerely a
pretext for discrimnation. The district court noted that
Abrahami s only evidence was that a younger enployee whose sister
and brother-in-law were in business with Abraham s supervisor had
a sal e noved to a higher category. Oher than this, Abraham s only
"evi dence" was uncorroborated conversations with his supervisor,
all of which his supervisor flatly denied, and Abrahanms own
unsubstanti ated beliefs and concl usi ons.

As to Abraham s claimof national origin/race discrimnation,

the district court again determ ned that Abraham was unable to



establish a prima facie case because he could not identify who
replaced him much |less establish that his replacenent was of a
different race or of different national origin. Again assum ng

arquendo, that Abraham had made a prinma facie case of age
discrimnation, the district court determ ned that Abraham had
presented nothing to indicate that Southwestern Bell's reasons for
term nating hi s enpl oynent were nerely a pretext for
di scrim nation. The district court found that the only "fact"
reported by Abraham in support of his claim for national
origin/race discrimnation was his statenent that "sone people"
knew t hat hi s supervisor did not care for white enpl oyees; however,
the only person he actually identified as havi ng such know edge was
a fellow enployee who had also filed suit against Southwestern
Bell, and furthernore he failed to present an affidavit or
deposition testinony in support of this allegation.

Regar di ng Abraham s retaliatory discharge claim the district
court first stated that to establish a prima facie case of
retaliatory di scharge Abraham nmust show that (1) he engaged in an
activity protected under Title VII; (2) he suffered an adverse
enpl oynent action; and (3) there exists a causal connecti on between
his participation in the protected activity and the adverse
enpl oynent acti on. Abrahams only evidence in relation to this
claim was his uncorroborated statenent that his supervisor was
upset to learn that the EEOC claim had been filed and said

sonething to Abrahamto the effect of "I can't believe you filed



t hose charges agai nst ne. The district court held that this is
insufficient to indicate that Abraham would not have been
termnated had he not filed his EECC claim particularly in |ight
of the legitimate reasons that existed for his termnation. The
district court held that the supervisor's alleged conment did not
reflect any type of threat, inplicit or otherw se, and that
Abrahami s retaliation claimwas wthout nerit.

As to Abraham s pendent state-law clains, the district court
first determ ned that Texas |l aw di d not recogni ze a cause of action
for negligent infliction of enotional distress arising out of an
enpl oynent context. Regarding Abraham s tortious interference with
contract claim the district court determned that all of the
actions of whi ch Abrahamconpl ai ned were taken by his supervisor in
the capacity of an agent of Southwestern Bell. |In order to prevail
on a claimof tortious interference, the interference nust be by a
third party who is unrelated to the contracting parties; therefore,
Abrahamls claim nust fail because his supervisor cannot be
considered a third party.

After reviewing the evidence presented by Abraham we agree
wth the district court that Abraham has filed to present
sufficient evidence to create a genuine i ssue of material fact. As

such, summary judgnent was appropriate on all clains.
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A
Abraham next challenges the district court's award of
attorneys' fees to Southwestern Bell. An award of attorneys' fees
is entrusted to the sound discretion of the trial court. Texas

Commerce Bank v. Capital Bancshares, Inc., 907 F.2d 1571, 1575 (5th

Cr. 1990). Wiile section 706(k) of Title VIl of the Cvil R ghts
Act of 1964, 42 U.S.C. § 2000e-5(k) provides that a prevailing
party may be allowed reasonable attorneys' fees, a prevailing
def endant may only be awarded such fees where the court finds that
the plaintiff's claimwas frivol ous, unreasonabl e, groundless, or
W t hout foundation, or that the plaintiff continued to litigate

after it clearly becane obvious. Christianburg Garnment Co. V.

EECC, 434 U. S. 412, 421-22 (1978); Jackson v. Color Tile, Inc., 803

F.2d 201, (5th Gr. 1986).
B

Abraham argues that the district court abused its discretion
in awardi ng attorneys' fees to Southwestern Bell. Abraham argues
that his clains were not frivolous, unreasonable, or groundless.
Abraham again points to the evidence set out in his sunmary
j udgnent argunent to argue that his age and national origin were
controlling factors in his termnation. While Abrahamadmts that
this evidence nmay not be sufficient to overcone sunmary | udgnent,
he neverthel ess argues that it is enough to show that his clains

were not frivol ous, unreasonable, or groundl ess.

-11-



C

On the other hand, Southwestern Bell argues that the award of
attorneys' fees was appropriate because Abraham failed to present
any evidence to support his clains. Southwestern Bell argues that
Abrahamis failure to establish a prima facie case or present any
evi dence of inproper notive establishes its right to an award of
attorneys' fees.

D

In its brief order awarding attorneys' fees, the district
court stated sinply that the order granting Southwestern Bell's
motion for summary judgnent fully reflects that the majority of
Abraham s cl ains were groundl ess and, therefore, Southwestern Bell
is entitled to an award of attorneys' fees. W conclude that the
district court abused its discretion in granting Southwestern
Bell's notion for attorneys' fees. Wile Abraham did not present
sufficient evidence to survive summary j udgnent, we cannot say that
all of his clains were frivolous, groundless, or wthout
f oundati on. | ndeed, even the district court only found that a
"majority of Abraham s clainms" were groundless. Bearing in mnd
that attorneys' fees are awarded to a prevailing defendant in a
Title VIl action only in extrenme cases, we conclude that the
district court did abuse its discretion. W therefore reverse the

district court's award of attorneys' fees to Southwestern Bell.

-12-
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In conclusion, we AFFIRM the district court's granting of
summary judgnent to Sout hwestern Bell on all of Abraham s clains.
However, we REVERSE the district court's decision to award
attorneys' fees to Southwestern Bell. Accordingly, the decision of
the district court is

AFFI RVED in part and REVERSED in part.
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