IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8176

CLAYTON W WLLIAMS, JR, INC
Pl ai ntiff-Appellant,
ver sus
KOCH O L COMPANY, A Kansas Corporati on,
Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Western District of Texas
(M 92-CV-75)

(April 26, 1994)
Bef ore REAVLEY, GARWOOD and H G3 NBOTHAM Circuit Judges.
REAVLEY, Circuit Judge:”

Clayton W Wllianms, Jr., Inc. (WIIlians) brought this
action agai nst Koch Industries, Inc. (Koch) and one of its
divisions, Koch Q| Conpany. After a bench trial the district
court ruled against Wllians on its clains and in favor of Koch
on its counterclaim W affirmthe take-nothing judgnent on
WIllians' clains; we reverse the judgnent on the counterclai mand

render judgnent agai nst Koch.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



FACTUAL BACKGROUND

In 1980 by oral agreenent Koch began purchasing oil produced
fromwells operated by Wllians in the Pearsall and G ddi ngs area
of Texas. On January 15, 1991, they entered into a witten crude
oi |l purchase and sal es agreenent (the agreenent). The agreenent
has a Kansas choice of |aw provision, and all agree that Kansas
| aw governs the contract dispute. Article Il of the agreenent
provided the price for |ease |evel purchases by Koch:

Koch shall pay WIllians for the crude oil produced from

the Commtted Wells at | east the highest price

obt ai nable by Wllians fromtinme to tine for crude oi

produced and sold in the area where the wells are
| ocated. Paynents by Koch to WIllians for purchases

made pursuant to this Article Il shall be nmade not
|ater than the 20th day of the nonth foll ow ng
delivery.

The agreenent also provided WIllians with hedgi ng opportunities
in Articles Ill and IV. Under the hedge provisions WIIlians
woul d sell a portion of its future production at a set price, and
prior to the expiration of trading for that nonth, would buy back
from Koch an identical volunme of oil at a price tied to Koch's
posted price for the nonth. By hedging WIlians obtained a
cushion against a falling market price, which allowed nore
predictability for its planing.

In April of 1991 a conpany known as Wntershall Energy,
whi ch had a working interest in sonme of the wells, notified
WIllians that Koch m ght be underpaying Wllians for its | ease
| evel crude. WIllianms then obtained a market survey that tended
to show that Koch was paying | ess than the hi ghest price

obtai nable. This suit followed. WIlians clains that it



present ed unchal | enged testinony that higher prices were being
paid by conpetitors in the area, that Koch was aware of these
hi gher prices, and that Koch itself was paying higher prices to
producers in the area than it was paying WIIians.

Koch counterclainmed, alleging that WIIlianms had underpaid
Koch for hedged oil. The district court rejected WIIlians'
clains and awarded a judgnent in favor of Koch on the
counterclaim

DI SCUSSI ON

A WIlianms Underpaynent C aim

The Article Il |ease |level pricing provision, quoted above,
requi red Koch to pay WIllians "the highest price obtainable by
Wllians." Both parties claimthat the contract is unanbi guous,
and the district court agreed. The district court concl uded:

The phrase "highest price obtainable by Wllians from

time to tinme," as used in the January 15, 1991

contract, does not require Koch to pay a price to

WIllians nerely because it is available to other

producers in the area. Rather, the contract requires

Koch to pay WIlians the highest price WIlians can

actually obtain; that is, a price WIllians can gain

hold of or gain possession through it own efforts. |If

those prices are higher than those being paid by Koch,

WIllians has the obligation to notify Koch of the

hi gher price prior to the 20th day of the nonth

follow ng delivery of the crude.

The district court further concluded that "WIllianms' failure
to determne if other purchasers were willing to pay Wllians a
hi gher price for its crude oil than what Koch was paying
constituted a waiver of Wllians' right to receive a higher price

under [the agreenent]."”



A district court's interpretation of a contract, including
its initial determ nation of whether a contract in anbiguous, is
a matter of |aw which we review de novo. Anerican Totalisator v.
Fair Grounds Corp., 3 F.3d 810, 813 (5th G r. 1993). Under
Kansas | aw, the terns of an unanbi guous contract are "given their
pl ai n, general and commobn neaning, so as to give effect to the
intention of the parties at the tine they contracted."”

Vander pool v. Higgs, 690 P.2d 391, 393 (Kan. Ct. App. 1984).

We agree that the | ease |evel pricing provision is
unanbi guous. Gving the provision its plain, general and common
meani ng, "the highest price obtainable by Wllians fromtine to
time for crude oil produced and sold in the area" neans the
hi ghest price being paid for oil of conparable quality and
quantity in the area. We hol d, however, that it is a m sreading
of the contract to require Wllians to (1) obtain offers for its
crude fromthird parties and (2) comuni cate those offers to Koch
wthin twenty days, if WIllianms wants the challenge the price
bei ng paid by Koch. That reading of the contract creates
conditions on Wllians' right to be paid according to the

contract's ternms which cannot be found in the agreenent.! The

. Conpare Mays v. Mddle lowa Realty Corp., 452 P.2d 279,
284-85 (Kan. 1969) ("[A]ppellant is not asking us to construe an
anbi guous instrunent but is in effect asking us to add to the
terns already covered by the contract. . . . ~The words
i nconpl ete and anbi guous are not synonynous. The |anguage in a
contract is anbi guous when the words used to express the neaning
and intention of the parties are insufficient in a sense the
contract may be understood to reach two or nore possible
meani ngs. A contract is not anbiguous when it fails to contain a
restriction against a sale which one party says shoul d have been
inserted.'") (quoting Wod v. Hatcher, 428 P.2d 799, 803 (1967)).
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agreenent did not purport to limt the time for filing a claim
for underpaynent, other than to state that the agreenent shall be
interpreted under Kansas law. It did not obligate one party or
the other to determ ne the highest prices being paid in the area
for crude oil, nor did it obligate Wllians to notify Koch of
such prices. As we read the agreenent, WIllians had a
contractual right to prove that higher prices were being paid for
conparabl e oil during any period covered by the agreenent in a
court of conpetent jurisdiction, and to recover underpaynents, SO
long as WIllianms brought its claimw thin the applicabl e Kansas
limtations period.

Koch argues that under WIllians' interpretation of the
agreenent, Koch would be required to exchange price information
Wth its conpetitors to determ ne the highest price being paid in
the area, and that such activity would violate the antitrust
laws. We are not inpressed with this argunent. Wile the
sharing of prices with conpetitors may sonetinmes evi dence an
illegal price-fixing agreenent in restraint of trade, it would be
hi ghly unlikely to have a conspiracy by buyers to agree to pay
the highest prices received by sellers in a particul ar market.
The antitrust |aws do not reach a claim"that sinply nakes no
econom ¢ sense" or one where the all eged wongdoers "had no
rati onal econom c notive to conspire.” Matsushita Elec. |ndus.

Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 596 (1986).°2

2 WIllians also points out that prices of conpetitors are
avail able in public severance tax records.
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Koch further argues that the contract as a whol e should be
considered in construing "the highest price obtainable by

Wlliams," and that we should take into account that WIIlians was
both selling oil and buying it back under the hedgi ng provisions.
Koch clains that the price for outright purchases is not the sane
as the price WIllians could receive under the conplicated
arrangenent here. The district court agreed that in considering
whet her the price paid to a third party was "obtai nabl e by
WIlianms" under the contract, the price nust be for crude oi
"payable in the context of an exchange transaction.” Again, we
cannot agree with this interpretation of the contract. The
contract does not say that Koch nust pay the highest price
WIllianms could obtain under a simlar sal e/ hedgi ng arrangenent;

it says Koch will pay the highest price obtainable by WIIians.
The plain, ordinary neaning of the clause is that Koch nmust pay
the highest price being paid for like quality and quantity oi
fromsimlar wells in the area. The agreenent separates its
pricing provisions. The |ease |level pricing provision in Article

|1 does not state or inply that it is to be determ ned by

reference to the other pricing provisions concerning hedged oil.?3

3 Further, a Wllians representative and its first
witness at trial testified that WIllians was not interested in
hedging "if it | essened the price we otherwi se could get at the
| ease level." He later testified that "we expressed desire that
we woul d not do the hedging unl ess we would get for our |eased
barrels a price that was as good as we woul d ot herw se coul d
receive and | know [ Koch] understood that, they said on nore than
one occasion that we agree with you to have that type of concern,
so | believe that they knew exactly what we were tal king about."
WIllians' former president |ikewi se testified that "we couldn't
do [ hedging] at the expense of jeopardizing the price at the
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As further grounds for entering the take-nothing judgnent,
the district court found waiver and estoppel in its concl usions
of law 12 and 13:

12. Wllianms' failure to determne if other purchasers

were willing to pay Wllians a higher price for its

crude oil than what Koch was paying constituted a

wai ver of WIllianms' right to receive a higher price

under the January 15, 1991 contract.

13. To the extent WIIlianms knew purchasers were

willing to pay Wllians a higher price for its crude

oil and failed to notify Koch of the existence of the

hi gher price in a tinely manner constitutes an estoppel

and precludes Wllians fromreceiving a higher price

for its crude.

These findings apparently are based on the court's view that
WIllians was obligated to go out and obtain offers fromthird
parties to pay prices in excess of what Koch was paying, and to
comuni cate those offers to Koch. As explai ned above, we do not
agree with this reading of the contract. The contract did not

pl ace on either party the burden of determ ning the highest price
available to Wllians. Further, the evidence showed that once
WIllians had reason to believe that it was being underpaid it
notified Koch of its concerns within a matter of days, tried to

determne if it had a viable claim and net with Koch to try to

| ease level; that had to be [a] separate transaction . . t he
royalty owners and t he wor ki ng i nterest owners should not be
exposed to that gain or |oss because it is a risk business, so
that had to be a separate transaction fromwhat was going on at
the | ease . . ." He also confirnmed that this understandi ng was
communi cated to Koch. Hence, even if we found it necessary to
consi der parol evidence we would conclude that "the highest price
obt ai nable by WIllians" did not nean the highest price WIIlians
could obtain in a simlar sal e/ hedgi ng arrangenent.
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resol ve the dispute prior to filing suit. W find no ground for
est oppel or waiver in this normal conduct.*

Under Kansas |law, a contractual waiver occurs where "a party
has voluntarily and intentionally renounced or given up a known
right, or has caused or done sone positive act or positive
inaction which is inconsistent with the contractual right."

Sout hwest Nat'|l Bank v. Sinpson and Son, Inc., 799 P.2d 512, 520
(Kan. App. 1990). Waiver nust be manifested in sonme unequi vocal
manner, and nere silence of a party is not a waiver unless there
is a duty to speak. Patrons Mut. Ins. Ass'n v. Union Gas Sys.,
Inc., 830 P.2d 35, 39 (Kan. 1992). No action or inaction of
WIllianms indicated a voluntary and intentional waiver of a right
to be paid the price specified in the agreenent.

Li kewi se we conclude that Wllianms is not estopped to assert
its underpaynent claim To establish estoppel Koch nust show
that Wllians, by its acts, representati ons, adm ssions, or
silence when it had a duty to speak, induced Koch to believe
certain facts existed and that Koch rightfully relied and acted
upon such belief and woul d now be prejudiced if WIlianms were
permtted to deny the existence of such facts. Cty of d athe v.
Stott, 861 P.2d 1287, 1293 (Kan. 1993). Further, to show
estoppel by silence, Koch nust show "(1) [WIllians'] intent to

m slead or willingness to deceive, (2) know edge or reason to

4 Further, Koch is hardly in a position to claimthat
Wl lians should be equitably estopped, since evidence was offered
t hat Koch was paying others a higher price than it was paying
WIllianms, and did not disclose that information to WIIlians.
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suppose that soneone is relying on that silence, and (3) as a
result of that reliance, that sonmeone is acting or about to act
as he or she would not otherwse act." I1d. "Estoppel wll not
be deened to arise fromfacts which are anbi guous and subject to
nmore than one construction.” Tucker v. Hugoton Energy Corp., 855
P.2d 929, 937 (Kan. 1993). The facts here do not support an
estoppel. WIllians had no contractual duty to determ ne the

hi ghest available price in the area and notify Koch of such
price, and hence WIllianms had no duty to speak and Koch had no
right torely on Wllians' silence. Further, there is no
evidence of an intent to m slead or deceive on the part of
WIlians.

Despite our disagreenent with these | egal conclusions of the
district court, we nevertheless hold that the take-nothing
judgnment on WIIlianms underpaynent clai mshould stand, because
the district court's findings that Wllians failed to establish a
breach of the obligation to pay the hi ghest obtainable price or
t he anbunt of damages are not clearly erroneous. WIIlians'
damage evi dence consisted of the testinony of its expert Jay
Printz, who purported to cal cul ate damages on the basis of field
postings, prices Koch paid in different transactions and prices
paid by other purchasers to other producers. The district court
concluded that this testinony would not support a judgnent for a
nunber of reasons.

The court found that a purchaser posted price does not

necessarily represent what the producer is actually paying for



crude oil purchased from specific producers, or that the actual
prices paid are the product of individual negotiations between
purchaser and producer. The court also found that different
prices can result froma nunber of factors, including the

busi ness rel ati onshi p existing between the purchaser and producer
and the econom cs of connecting the lease. Printz did not
consider offers WIllians had actually received for its oil. He
excl uded sone third party transactions because he felt they were
"special deals or one tine deals.” And yet he considered prices
paid by Koch even though he had no idea whether they were al so
speci al deals or one tine transactions. Printz changed his

cal cul ations several tines and testified that he would not be
surprised if his latest figures still contained |ogic or
conputational errors. The district court concluded that the
proof of damages failed to denonstrate that Koch had not conplied
wth its contractual obligations. This ruling is not clearly
erroneous; the evidence presented of sales to Koch and ot her
purchasers considered by Printz did not establish a higher price
Wl lianms could have received for its oil.

We recogni ze that Wllians faced a difficult task in proving
the highest price it could have obtained in a prior period,
taking into account the quality, transportation costs, and
quantity of the WIIlians crude, and perhaps others rel evant
factors as well. However, this difficulty is one of the parties
own nmaki ng, since they chose not to enploy a nore definite

pricing arrangenent. "It is not the province of the court to
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make contracts for the parties. |Its function is confined to an
interpretation of the contract which the parties have entered
into." First Nat'l Bank of Aathe v. Oark, 602 P.2d 1299, 1303
(Kan. 1979).
B. Koch's Counterclaim

The price that Wllianms was to pay Koch for hedged oil is
set out in section 3.2 of the agreenent:

WIllians shall pay Koch for the Hedged G| purchased

each nonth a price per barrel equal to the average of

Koch's West Texas internedi ate posted price for such

nonth plus $.70 per barrel transportation cost fromthe

| easehold to the point of delivery plus an additional

anount equal to the per barrel premum if any, paid by

Koch to Wllians at the | ease | evel during such nonth.
The counterclaimcenters on the neaning of the "per barrel
prem unt | anguage.

Koch successfully argued that it was entitled to danages on
its counterclaimbecause it waived "gravity deductions” on the
| ease | evel purchases fromWIIlianms, and that this waiver
constituted a "per barrel prem uni under the Article Ill hedging
price provision. A gravity deduction is a price adjustnent off
the posted price to take into account the "gravity" or viscosity
of the crude. Koch clains that it purchased crude fromWIIians
at the | ease | evel based on an agreed or "deened" gravity that
was superior to the actual gravity of WIllianms' crude. 1In other
words, Koch clainms that it was paying Wllians a price equal to
the price for a superior grade of crude. It therefore clained

that the waiver of the gravity deduction was a "prem um' Koch

paid for Wllianms' crude, and that this prem um shoul d have been
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included in the price WIllians paid Koch for hedged oil. The
court awarded judgnent to Koch in the amount of $603, 402 pl us
interest on the counterclaim The evidence in support of the
counterclaimconsisted of the brief testinony of Kelli ElIlington,
a Koch accountant, and a summary exhi bit she had prepared
purporting to show anounts due Koch for unpaid prem uns.

For several reasons we conclude that the district court
erred in concluding that Koch had proved its right to recovery
under the counterclaim First, sone of the alleged paynents due
wer e based on hedge transacti ons conducted between Koch and
Citadel Marketing, Inc. (Citadel), a Wllians affiliate. Citadel
had a separate witten agreenent with Koch which did not call for
paynments of prem unms. Koch offered no sound | egal basis for
ignoring the status of Citadel as a separate |legal entity,
piercing the corporate veil, or otherwi se holding Wllians |iable
for paynents allegedly due fromCitadel. The trial exhibit
clai med unpaid prem uns dating back to Septenber 1990, yet the
agreenent between Koch and WIllians indicated that sal es of
hedged oil to Wllianms were to begin in June of 1991. Second,
Ellington did not explain how the prem um was cal cul at ed
according to her exhibit, stating only that it was provided to
her by Koch managenent. Even assuming that the waiver of a
gravity discount is a "premum. . . paid by Koch to WIllians at
the | ease level" under the agreenent, Ellington testified to no
know edge or predicate for a determ nation of the appropriate

gravity deduction for the sales in question. Further, the only
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evi dence offered as to whether the waiver of a gravity deduction
shoul d be considered the paynent of a "prem um was the testinony
of Printz, to the effect that the waiver of a discount off a
posted price is not considered a premumin the industry. Third,
Ellington's exhibit totalled prem uns due for "exchanged
vol unes," and she admtted that "the volunes that were hedged
woul d be different fromthe exchanged volunes." Article Ill of
t he agreenent, however, only relates to hedged oil. Fourth, a
summary chart can only be introduced as evidence to sumari ze
"[t] he contents of volum nous witings, recordings, or
phot ogr aphs whi ch cannot conveniently be exam ned in court
." FeD. R Evib. 1006. The Rul e does not contenplate sumaries
of oral evidence. At a mninmum the summary introduced at trial
and purporting to show unpaid prem uns would require exam nation
of docunentation confirmng the nonthly sales, Koch's postings
and the actual gravity of the oil sold. Such docunentation
"shall be nade avail able for exam nation or copying, or both, by
other parties at reasonable tine and place."” The "summary" was
not itself evidence of danmages and could only be used in argunent
as a tabulation of Ellington's oral testinony. However, her
testinony did not support that tabul ation.

Koch failed to carry its burden of establishing its claim of
under paynent by WIllians for hedged oil.

CONCLUSI ON
The judgnent is affirnmed insofar as it is a take-nothing

judgnent against Wllians on its affirmative clains for relief.
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The judgnent is reversed and rendered insofar as it awarded a
nmoney judgnent to Koch on its counterclaim

AFFI RVED in part, REVERSED and RENDERED in part.
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