IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8174
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

GECRCE JOSEPH TROUTMAN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(W 90- CA- 058( W 89- CR-108))

(February 14, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant  George Joseph Trout man, a federal
prisoner, appeals the dism ssal of his habeas petition, filed under

28 U.S.C. § 2255. Wth the exception of Troutman's contention that

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



substitute counsel at sentencing was ineffective in failing to
object to inclusion of convictions based on uncounsel ed pl eas of
guilty in calculating Troutman's sentence, we find his appeal to be
unneritorious and affirm the district court's rejection of his
argunents. W are constrai ned, however, to recogni ze the potenti al
merit of his said ineffective assistance claim grounded in the
matter of wuncounseled pleas of guilty and therefore vacate and
remand for reconsideration of that issue.
I
FACTS AND PROCEEDI NGS

In 1989, Troutnman was convicted by a jury of being a convicted
felon in possession of a firearm He was sentenced to 180 nonths
of inprisonnent pursuant to 18 U. S.C. 8§ 924(e)(1).

Proceeding pro se, Troutman appealed, and we affirnmed his

convi ction and sentence. United States v. Troutnan, No. 90-8237

(5th Gr. Aug. 14, 1991) (unpublished). The follow ng facts, set
forth in that opinion, are pertinent to the present appeal.
Troutman was stopped by the Chief of Police of Lorena, Texas

Thomas Frost, after Frost observed Troutman operating his vehicle
in a manner consistent with drunk driving. Chief Frost determ ned
that Troutman was too intoxicated to be operating a notor vehicle
and arrested him for driving while intoxicated. Trout man was
handcuffed and placed in Chief Frost's patrol car. When Chi ef
Frost radioed in the information on Troutman's driver's |icense, he
was i nfornmed that Troutman was wanted on a federal parole violation

for bank robbery and was possi bly arnmed and dangerous. Chief Frost



then searched Troutman's car. \Wen Chief Frost opened the front
passenger door, he saw what appeared to be a box of cartridges
protrudi ng frombeneath the passenger seat. Wen he | eaned over to
retrieve the box, he saw a Ruger .44 caliber pistol | odged between
t he passenger seat and the center console.

Troutman filed two notions pursuant to 28 U S.C. § 2255; one
prior to sentencing, and one while his direct appeal was pending.?
The district court made no ruling on the notions until after the
appeal was conpleted, at which tinme the court ordered the
governnment to answer Troutman's notion and to show cause why the
nmotion should not be granted. The governnment responded to
Troutman's notions and Troutman filed a rebuttal. The district
court determned Troutman's clains to be without nerit and denied
his notion. This appeal followed.

|1
ANALYSI S

A. | neffective Assi stance of Counsel

Trout man argues that the district court erredinrejecting his
claimthat his counsel rendered i neffective assistance. He posits
that the district court should have intervened when it becane
apparent that his court-appointed counsel, B. Dwi ght Goains, was
i nconpetent and that the court erred in dismssing the clains

W t hout conducting an evidentiary hearing.

1 Although Troutman's second notion was entitled "SUPPLEMENT
I N SUPPORT OF PRO-SE MOTION FOR A NEW TRIAL," it was filed after
the district court had already denied the notion for a new trial.
The district court properly construed the untinely notion as a
noti on pursuant to § 2255.



To prove that counsel was ineffective, a petitioner nust show
that counsel's performance was deficient (cause) and that the
deficient performance prejudiced his defense (prejudice). See

Strickland v. Washington, 466 U.S. 668, 687, 104 S.C. 2052,

80 L.Ed.2d 674 (1984). Courts indulge a strong presunption that
counsel 's performance was not deficient. |d. at 689. To establish
prejudice, a petitioner must show that counsel's errors were so
serious that they rendered the proceedings unfair or the result

unrel i abl e. Lockhart v. Fretwell, u. S , 113 S. Ct. 838,

842, 122 L.Ed.2d 180 (1993).

Trout man suggests that he was franed. He states that, on the
day of his arrest, a person nanmed Curtis Stallard, who was
previ ously unknown to him was riding in his car. Troutman all eges
that Stallard, either with or without Chief Frost's know edge,
"planted" the pistol in Troutman's car. He argues that Attorney
Goains was ineffective because he failed to (1) call potential
favorable wtnesses at trial; (2) go to the scene of the arrest
where he could have determned information that would have
i npeached Chief Frost's testinony; and (3) effectively investigate
and cross-exam ne Frost and Stallard to establish that the gun was
pl ant ed. He al so argues that both Goains and Walter M Reaves,
Troutman's substitute counsel at sentencing, were ineffective for
failing to challenge as uncounsel ed his prior convictions used to
enhance his sentence under 8§ 924(e).

1. Failure to Call Wtnesses

Troutman argues that Goains was ineffective for failing to



call potential favorable wi tnesses, including other officers at the
j ail "who could have testified to Troutman's state of

intoxication," Chief Frost's ex-wife, and a nan nanmed Jack Gol di ng,
both of whom would have testified to Frost's propensity for
falsifying statenents and reports. He also faults counsel's
failure to call patrons of the bar Troutman left shortly before
being arrested, who would have testified that he was not
i ntoxi cated. Troutnman acknow edges that, through an investi gator,
his counsel interviewed at | east eight w tnesses, but argues that
he shoul d have interviewed 55.

We vieww th great caution clains of ineffective assi stance of

counsel when the only evidence of a mssing wtness's testinony is

fromthe defendant. United States v. Cockrell, 720 F.2d 1423, 1427

(5th Gr. 1993), cert. deni ed, 467 U. S. 1251 (1984). Troutnman

provi ded no evi dence, other than his own concl usional allegation,
to suggest that any wtness would testify that he was not
intoxicated or to suggest that Frost's ex-wife would testify that
Frost would falsify reports.?

As for the testinony that Troutman insists would have been
supplied by Jack Golding, Troutman included in his pleadings the
investigator's report which indicated that Gol di ng had stated that
Frost would lie and falsify reports to nmake his cases stronger.
Troutman alleges that Goains discounted Golding as a potentia

W tness, stating that "Od Jack is just out to get Frost." Thus,

2 The only evidence Troutnman offers relative to Frost's ex-
wfe is a conplaint filed by the woman agai nst Frost for physical
assault and a newspaper article reporting the event.
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Goains' refusal to call Golding as a wtness was a strategic
decision. "[S]trategic choices nmade after thorough investigation
of law and facts relevant to plausible options are virtually

unchal | engeabl e[ . ]" Strickland, 466 U S. at 690. Trout man' s

assertion that counsel was ineffective for failing to cal
W tnesses is insufficient for post-conviction relief.

2. Fai lure to | npeach Frost Effectively

Troutman argues that if Goains had visited the scene of the
arrest he would have discovered the information that could have
been used to inpeach the credibility of Chief Frost. He argues
that such information would have refuted Frost's testinony
regarding the distance that he had followed Troutman before
stopping him the speed limt, and the direction of the road.

I n cross-exam ni ng Frost, Goai ns denonstrated i nconsi stenci es
between Frost's report, prior statenents nmade by Frost, and Frost's
trial testinony. He also raised the suggestion that Stallard had
possession of the gun. Even assum ng that Goains was ineffective
for failing to investigate the scene of the arrest, however,
Troutman nust allege with specificity how the result of the
i nvestigation would have altered the outcone of the trial. See

United States v. Geen, 882 F.2d 999, 1003 (5th G r. 1909). The

information that Troutnman suggests would have been gl eaned from
such an investigation was not directly relevant to the issue of
Troutman's guilt. Further, it is unlikely that the information
woul d have had any significant effect on the jury's determ nation

regarding Frost's credibility.



3. Failure to Inplicate Stallard

Trout man argues that Goains failed to investigate properly to
determ ne whether Stallard framed Troutman by putting the gun and
anmmunition in his car. He argues that Goai ns shoul d have attenpted
to trace the gun to Stallard and should have investigated nore
thoroughly to refute Stallard's trial testinony that he did not
"have anything to do with guns.” Troutnman al so argues that Goains
shoul d have investigated to determne if Stallard had a notive for
di savow ng the gun, such as whet her he were on parol e or probation.

The trial record indicates that Goains vigorously cross-
exam ned Stallard and attenpted to i npeach Stallard' s credibility.
Goai ns est abli shed i nconsi stenci es between Stallard' s testinony and
his earlier statenent concerning the possession of the firearm
Id. He also raised the possibility that it was Stallard, rather
t han Trout man, who had possessed the gun. |In his sunmation, Goains
al so raised the possibility that Stallard had planted the gun in
the car. The investigator's report indicates that Stallard was on
probation for driving while intoxicated.

Wth the exception of offering extrinsic evidence, Goains
covered nost of the defensive areas suggested by Trout man. Goai ns'
performance in investigating and attenpting to inpeach Stallard

nmeets that required by Strickland, 466 U. S. at 690-91.

4. Failure to Chall enge Prior Convictions

The record reveals that Attorney Reaves chall enged the prior
convictions used for the enhancenent under 8§ 924(e) by arguing,

inter alia, that the governnent did not sufficiently prove three




prior convictions and that Troutman's sinple burglary convictions
were not "crinmes of violence" for purposes of 8§ 924(e). Troutman
re-argued the cl ains on appeal w thout success. He also argued on
appeal that the prior convictions were constitutionally infirm
because they were uncounsel ed. W declined to consider the
argunent, noting that it had not been raised in the district court.

In the present appeal, Troutnman argues that Reaves was
ineffective for failing to determne that the prior convictions,
obtai ned through wuncounseled quilty pleas, were invalid for
pur poses of enhancenent.® The governnent argues that Troutnmn
rai sed this ground regarding ineffective assistance for the first
time in his rebuttal to the governnent's answer to his § 2255
nmotion; therefore, the district court did not err in not
addressing the claim On the contrary, though, a review of the
record reveals that Troutman rai sed the claimin his nmenorandum of

| aw supporting his notion for summary judgnent. In Sherman v.

Hal | bauer, 455 F.2d 1236, 1242 (5th Cr. 1972), we held that a
menor andum i n opposition to notion for summary judgnent shoul d have
been construed, under Fed. R Cv. P. 15, as a notion to anend the
conplaint, and that the interests of justice required that the

nmotion to anmend be granted. Simlarly, the district court should

3 Troutman al so argues that Attorney Goains was aware that
the prior convictions were 33 years old and that they were not
crimes of violence, but failed to obtain his records, thereby
causing himto suffer the enhanced sentence. The record reveals
t hat both of these argunents were raised and rejected at Troutman's
sentenci ng and on appeal ; therefore, even assum ng that Goai ns was
ineffective for failing to obtain the records, Troutmn was not
prej udi ced.



have construed Troutman's nenorandum as a notion to amend his
conpl aint and should have addressed the claim he raised in that
menor andum

If Troutman's allegation that he advised his attorneys that
his prior convictions were uncounseled is true, he nmay state a
facially valid claimthat his counsel's performance was deficient.

See United States v. Tucker, 404 U. S. 443, 449, 92 S. Ct. 589

30 L.Ed.2d 592 (1972). Thus, we are conpelled to vacate the
judgnent of the district court dismssing Troutman's notion, and
remand his case so that the district court nmay determne this
i ssue. The other grounds of ineffective assistance urged by
Troutman are w thout nerit.

B. Enhancenent of Sentence

Troutman argues that his sentence was inproperly enhanced
under 8§ 924(e)(1) because his conviction for being a felon in
possession of a firearmis not a "crinme of violence" which woul d
al l ow enhancenent of his sentence as a career offender under
Sentencing CGuidelines §8 4B1.1(2), and because convictions nore than
15 years old cannot be used for enhancenent purposes under
Quidelines § 4A1.2(e). As noted by the district court, Troutman
raised these argunents in this court on direct appeal and we
t horoughl y addressed themat that tine. In so doing, we determ ned
that Troutman's sentence was not enhanced based on the provisions
of the CQuidelines, but under the statutory provision of
8 924(e) (1), which does not require that the offense triggering the

application of 8 924(e) be considered a crinme of viol ence and which



does not contain a tinme limt beyond which prior convictions may
not be used for enhancenent.

"[1] ssues rai sed and di sposed of in a previous appeal froman
original judgnment of conviction are not considered in 8§ 2255

Motions." United States v. Kalish, 780 F.2d 506, 508 (5th Gr.),

cert. denied, 476 U S. 1118 (1986). Qur prior finding in

Troutman's direct appeal constitutes the "law of the case" and

forecl oses Troutman's current chall enge based on the sane claim

United States v. MCollom 664 F.2d 56, 59 (5th Cr. 1981), cert.
deni ed, 456 U.S. 934 (1982).

Trout man argues that "clarifying anendnent s" have been made to
t he Gui del i nes, mandati ng reversal of our prior determnation. The
"amendnents" to which Troutman refers were apparently nade prior to
Troutman's sentencing in 1990 and were therefore in effect when we
rejected Troutman's argunents previously. Even assum ng that the
Qui del i nes which Troutman asserts to be rel evant had been anended
subsequent|ly, however, his sentence was not enhanced based on the
Qui del i nes, but on § 924(e). Thus, the anmendnment woul d not affect
our prior determ nation.

Trout man al so argues that anendnents to 8 924(e)(2)(B)(i)(ii)
(defining "crinme of violence"), made prior to his sentencing, when
read in conjunction with the Cuidelines, dictate that convictions
over 15 years ol d cannot be counted for enhancenent under 8§ 924(e).
Troutman's  argunent is nerely another challenge to our
interpretation of 8§ 924(e) and are forecl osed under the "l aw of the

case" doctri ne.
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C. Perjured Testi nony

Trout man argues that Stallard and Frost commtted perjury and
that the trial court, the governnent, and defense counsel knew of
the perjury. In his reply brief, Troutman argues that the record,
including the arrest report, the prior statenents of Stallard and
Frost, the investigator's report, the trial testinony of the
Al cohol Tobacco and Firearns agent,* and the affidavits provided in
support of his rebuttal to the governnment's answer to his § 2255
nmotion, all support his allegations of perjury. To prevail on a
claim that perjured testinony entitles one to post-conviction
relief, the defendant nust prove that the testinony was actually
fal se, that the prosecutor knewthat it was false, and that it was

material to the issue of guilt. See May v. Collins, 955 F. 2d 299,

315 (5th Gr.), cert. denied, 112 S.C. 1925 (1992).

The evidence of perjury that Troutman refers to is nerely
evi dence conflicting with Troutman's assertion that he was franed.
Troutman's al | egati ons are based solely on his conclusion that any
testinony inconsistent with his defensive theory nust have been
perjured. He points to no specific evidence to support his claim
that testinony was perjured and that the governnent wused it
knowi ngly. Troutman's allegation is without nerit.

D. Evi dentiary Heari ng

Finally, Troutman argues that the "district court erred when

“ In his rebuttal to the governnment's answer to his 8§ 2255
nmotion, Troutman argued that the ATF agent had conmmtted perjury.
I nsofar as Troutman is re-urging this claim it is without nerit.
As noted by the district court, the allegedly perjurious statenent
made by the agent is not in the trial record.

11



it denied and dismssed the Section 2255 wthout holding an
evidentiary hearing to establish a record for appeal on the factual
i ssues tendured [sic] to it." Specifically, he argues that the
court could not find that the deficiencies of defense counsel were
“"trial strategy" w thout conducting a hearing.

A 8 2255 notion can be denied without hearing only if the
nmotion, files, and records of the case conclusively show that the

prisoner is not entitled torelief. United States v. Barthol onew,

974 F.2d 39, 41 (5th Cr. 1992). An evidentiary hearing is not
necessary to resolve charges of ineffective assistance of counsel

if the record is adequate. United States v. Smth, 915 F.2d 959,

964 (5th GCir. 1990).

Wth the possible exception of the ineffective assistance
claim based on his uncounseled prior convictions, which we are
remandi ng, none of the clains raised by Troutman required an
evidentiary hearing. The record was adequate for the district
court to determne that Troutman's clainms were without nerit.

Finally, Troutman |lists as an i ssue, but does not argue, that
the district judge "should have recused self fromhearing 2255 in
light of conplaint filed by Troutman." Troutman does not refer to
this claimagain in his brief. Thus, we decline to consider it on

appeal . See Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr.

1993) .
AFFI RVED i n part; VACATED and REMANDED in part.
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