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Bef ore W SDOM BARKSDALE, and EMLIO M GARZA, Circuit Judges.
BARKSDALE, Circuit Judge:?

Raul Long, G lberto and Reynal do Mendez, and Joseph ParKker
raise nunmerous challenges to their convictions and sentences
stemm ng fromconspiracy to possess withintent to distribute aton
of marijuana. For purposes of our review, it is well to renenber
that this court is not a "citadel[] of technicality.”" MDonough
Power Equip., Inc. v. Geenwod, 464 U S. 548, 553 (1984) (internal

quotations and citations omtted). Nor is it our function to try

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



n>

to ensure a perfect trial; a crimnal defendant is entitled to a

fair trial but not a perfect one, for there are no perfect
trials." Brown v. United States, 411 U S 223, 231-32 (1973)
(citations omtted). W AFFIRM

l.

Glberto Mendez sent Honero Flores (who testified as a
governnment witness) to the border area near Del R o, Texas, to find
a source for marijuana. G|l berto Mendez was a friend of Flores'
uncl e, appellant Long. Flores reluctantly agreed to find a source,
fearing what G|l berto Mendez m ght do to himif he refused. Flores
contacted Sergeant Jimmy G anato, who, unknown to Flores, was
wor ki ng undercover, posing as a drug dealer. The two net; Flores
expl ai ned that he represented four or five "investors" fromHouston
who were |ooking for either a netric ton of marijuana or 35
kil ograns of cocai ne. Granato inforned Flores that he could
provide only marijuana, and that he was just a transporter. But,
Granato did offer to set up a neeting with his source.

Later that day, Ganato introduced Flores to undercover
of ficers posing as Granato's source and his source's accountant.
Agai n, their undercover status was unknown to Flores. (The neeting
took place in a car; as discussed infra, a videotape was nade of
it.) The undercover officers discussed prices for a large shipnent
of marijuana, but Flores stated that he was nerely authorized to
obtain information, and could not negotiate the price.

The next day, Flores net again wth G anato. Granato was

acconpanied by the two undercover officers; Flores, by Glberto



Mendez and Long. Long represented that he was a small "investor",
while Glberto Mndez was a nmjor one. In the course of
negotiations, Gl berto Mendez stated that he had killed two peopl e
in Houston who had tried to "rip him off". Al t hough a final
agreenent was not reached at that neeting, one was ultimtely
reached under which Granato was responsi ble for the transportation
of the marijuana.

A few days later, Granato net with Gl berto Mendez and Long.
Appel lant Reynaldo Mendez, G lberto Mendez's brother, also
attended. He was driven to the neeting by appellant Parker, and
Kenneth and Rodolfo Cruz were also in the vehicle.? G anat o
testified that Gl berto Mendez told hi mthat Reynal do Mendez was an
investor, and that the "Gingo", identified as the driver of the
car in which Reynaldo Mendez arrived (Parker), was Reynaldo
Mendez's partner. After additional negotiations,® Granato took
Glberto Mndez and Reynaldo Mendez to a ranch to see the
mar i j uana.

At the ranch, the Mendez brothers hel ped G anato unl oad over
2200 pounds of marijuana froma horse trailer; it was wei ghed and

placed in a notor hone for transport. The agreed price was

2 The Mendezes |l ater referred to "l os chaval ones” ("the kids"),
in what may have been a reference to the Cruz brothers. According
to Reynal do Mendez, "l os chaval ones" were brought to hel p transport
the marijuana. The district court granted the Cruzes' notion for
acquittal, finding the evidence insufficient to showthat they were
know ng nenbers of the conspiracy.

3 During these negotiations, the parties noved to a different
| ocation, because Gl berto Mendez felt that they "had been there
too | ong".



$1,438,950. Ganato and the brothers then left to drive back to
the notel, where Granato was to pick up Long, who was to help him
move the marijuana. G anato fled fromthe vehicle when the Mendez
brothers were arrested; both were carrying sem -autonatic pistols.
Parker and Long were arrested at a notel .*

Long, the Mendezes, and Parker were convicted by a jury for
conspiracy to possess with intent to distribute nore than 1,000
kilograns of marijuana, in violation of 21 U S C 88 841(a)(1),
846; the Mendezes, also for use of a firearmin relation to the
comm ssion of a drug trafficking felony, in violation of 18 U S. C
§ 924(c)(1).°

1.
A

W first review an "outrageous conduct” claim against the
gover nnent . © "Al though many have asserted the defense [of
out rageous conduct], a due process violation will be found only in
the rarest and nobst outrageous circunstances.” United States v.
Arditti, 955 F.2d 331, 343 (5th Gr.) (internal quotations and
citation omtted), cert. denied, 113 S. C. 597 (1992).° To

4 The Cruz brothers were also present in the notel room

5 The district court inposed, inter alia, the follow ng prison
sentences: Long, 151 nonths; G| berto Mendez, 360 nont hs; Reynal do
Mendez, 300 nonths; and Parker, 151 nonths.

6 G | berto Mendez makes this assertion. As di scussed infra,
Reynal do Mendez, Long and Parker attenpt to adopt it. (Reynaldo
Mendez seeks to "join in all argunents of his co-defendants".)

! G | berto Mendez does not cite any case in which this court has
reversed a conviction because of outrageous conduct.



establish such a claim "defendants nust prove not only governnent
overinvol venent in the charged crine, but also that they were not
active participants in the crimnal activity." United States v.
Mora, 994 F.2d 1129, 1138 n.9 (5th Gr.) (enphasis in original
citing Arditti, 955 F.2d at 343), cert. denied, 114 S. C. 417
(1993).

Even assum ng that the governnent was overinvolved,® Glberto
Mendez cannot seriously maintain that he was anyt hi ng ot her than an
active participant in the charged crine. After all, Glberto
Mendez sent Flores to find a source for a ton of marijuana.
Glberto Mendez was identified as one of the "investors" by co-
conspirator Long; he participated in negotiations concerning the
price of the ton of marijuana; he gave his beeper nunber to the
under cover officers so that they m ght contact him he went to the
ranch where he participated in the wunloading, weighing, and

rel oadi ng of nore than 2,200 pounds of marijuana; and he inquired,

8 Sone of the assertions advanced by Gl berto Mendez to show
gover nnent overi nvol venent border on the absurd, e.g.:

... [Tl he Governnent was nore deeply involved in
the mari huana dealing that were the defendants. At
the first neeting with Flores, three governnent
agents negotiated wth one unindicted co-
conspirator. At the restaurant neeting, the
nunbers were even: three governnent agents and
three all eged coconspirators. At the Governnent's
ranch, where the Governnent notor hone waited to be
| oaded with a ton of the Governnent's mari huana
t he defendants were outnunbered two to one: four
Governnent agents hel ped two defendants |oad the
Governnment's mari huana into the Governnment's notor
horme.

(Record citations omtted).



just before he was arrested and his sem -automatic handgun
confiscated, whether Ganato could supply him with up to 35
kil ograns of cocaine per nonth. 1In short, Gl berto Mendez was an
active participant in the charged crine.?®
B

Two chal | enges spring froma vi deot ape found by t he gover nnent
two days before trial began:!® that the district court erred in
denying a notion for continuance to have the tape's audi o enhanced
and translated; and in denying a notion for mstrial pursuant to

Brady v. Maryland, 373 U. S. 83 (1963).%

o G lberto Mendez places great reliance on United States v.
Tobi as, 662 F.2d 381 (5th Cr. 1981), cert. denied, 457 U S 1108
(1982), which purported to "set the outer limts to which the
governnment may go in the quest to ferret out and prosecute crines

in this circuit." ld. at 387. W have little difficulty in
finding that his active participation kept the governnent well
wthin that "limt". Borrow ng Tobi as' |anguage, he was not a
"predi sposed inactive participant in this schene"; rather, he was
"a predi sposed active participant”. ld. at 387 (enphasis in
original).

Reynal do Mendez's attenpt to adopt his brother's contention on
this point is ineffective. Gl berto Mendez's factual argunents
regarding his own active participation status are, on their face,
i napplicable to Reynaldo Mendez. (In any event, the evidence is
sufficient to find that, like his brother, Reynal do Mendez was an
active participant in the charged crine.)

Li kewi se, Long and Par ker cannot adopt fact-specific argunents
relating to their conduct w thout separate briefing. See infra,
note 22.

10 The prosecutor stated at the suppression hearing, which
i medi ately preceded the trial, that "[t]he videotape was just
given to ne two days ago."

1 Reynal do Mendez adopts G |l berto Mendez's contentions on this
issue. In addition, he raises his own challenge to the denial of
the continuance notion. Long and Parker adopt both Reynal do
Mendez's and G | berto Mendez's treatnment of the continuance issue.
G |l berto Mendez adopts Reynal do Mendez's argunent on this issue as

-6 -



At a suppression hearing i nmedi ately before jury selection, a
| aw enf orcenent officer disclosed that the above descri bed neeting
in a car between Flores, Ganato, and two undercover officers, on
the day that Flores nmet Ganato, had been videotaped by a
surveillance team He testified that, although the canera recorded
sound, it was unlikely that the conversati ons were recorded because
of the distance involved. The officer acknow edged that a
i stening device had been placed in the car in which the neeting
t ook place, but stated that he did not know whet her t he vi deot ape's
audi o track picked up the sounds relayed by the |istening device;
he later testified at trial that the listening device did not
function properly, and that the conversations could not be heard.

Upon | earni ng of the tape, the defendants noved unsuccessful ly
for a continuance to examne it. The governnent nmade it avail able
that day, but no one associated with the defendants examned it
until the follow ng norning, when two nenbers of the defense team
viewed it.

At the outset of court on that day, the defendants again noved
for a continuance. According to them the tape did have an audio
track, although it was essentially inaudible.! They wanted the
conti nuance so that an audi o expert coul d enhance the audi o track,
and then the conversation could be translated from Spanish to

English. The district court denied the notion, stating:

wel | .

12 Certain words in Spanish allegedly were heard by defense
counsel, such as "patron", or boss.
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W'll go ahead and continue, and if you want to
find sonebody that can do it, or [Kenneth Cruz's
| awyer's] investigator maybe can try to put it al
together. |If he needs the assistance of the court
interpreter, they can start |ooking at the video
while we go on to trial. W'll do that, but
continuance wll be denied. WMybe they can, while
we're here, decipher what's being said and put
sonet hi ng t oget her.

The def endants noved next for a mstrial on the basis that the
governnent failed to produce Brady material tinely. The court
denied this as well.

1

W first examne the contention that the court erred in
refusing a continuance so that the tape's audio track could be
enhanced. ®* Denial of a continuance is reviewed only for an abuse
of discretion. United States v. Shaw, 920 F.2d 1225, 1230 (5th
Cr.), cert. denied, 111 S C. 2038 (1991); United States .
Hopkins, 916 F.2d 207, 217 (5th Gr. 1990); United States .
Mtchell, 777 F.2d 248, 255 (5th Gr. 1985), cert. denied, 476 U S.
1184 (1986). The precise question "is whether the district court

unreasonably and arbitrarily insist[ed] on an expeditious
trial." United States v. Jackson, 978 F.2d 903, 912 (5th Cr.
1992), cert. denied, 113 S. C. 2429 (1993). As usual, prejudice
must be denonstrated. United States v. Peden, 891 F.2d 514, 519
(5th Gr. 1989) (citing United States v. Houde, 596 F.2d 696, 701
(5th Cir.), cert. denied, 444 U.S. 965 (1979)): see al so Jackson,
978 F.2d at 912 ("Furthernore, the defendant has failed to show

that he was materially prejudiced by |ack of preparation tine.").

13 This assignnent of error is couched in due process terns.
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And, that prejudice nmust be "serious". Mtchell, 777 F.2d at 255;
see also Shaw, 920 F.2d at 1230 (requiring denonstration that
deni al of continuance "severely prejudi ced" defendant).

Exam ning the totality of the circunstances, we do not find an
abuse of discretion. See generally United States v. Uptain, 531
F.2d 1281, 1285-86 (5th G r. 1976) ("This issue nust be deci ded on
a case by case basis in light of the circunstances presented,
particularly the reasons for continuance presented to the trial
court...."). Admttedly, the tape did not conme to light unti
i medi ately before jury selection. After two defense attorneys
wai ted until the next day to viewit, they represented to the court
that the videotape m ght contain excul patory statenents, if only
the audio track could be heard clearly. Wth the trial already
under way, the district court made its interpreter available to the
defense, and urged it to "decipher what's being said and put
sonething together." Gven the district court's belief that the
trial would take "about a week",* we cannot say that it abused its
discretion in proceeding with trial and urging defense counsel
with the assistance of the court's resources, to determ ne whether
there was information on the tape that mght be useful to the
def ense.

Appel l ants have failed to denonstrate severe prejudice. No
record evidence supports the conjecture (by defense counsel) that

audi bl e phrases on the tape rai se excul patory i nferences sufficient

14 In fact, the trial began on Mnday; the jury heard closing
argunent s that Thursday.



to cast doubt upon the jury's verdict.?® | nasnuch as defense
counsel did not have the videotape audio track enhanced, either
during or after trial,® we are left with a routine surveillance
tape that discloses nothing renarkable. Def endants cannot
denonstrate material prejudice; in fact, they have made no rea

efforts toward that end.

15 Indeed, in an attenpt to denonstrate prejudice, Glberto
Mendez states in his reply brief:

Homero Flores and the undercover agents speak in
Spani sh, their voices are barely audible and
difficult to understand. It is these voices, the
barely audi bl e Spani sh-1anguage voices of Flores
and the agents, that appear to discuss rol e-playing

and plans for the sting operation. As G lberto
Mendez's attorney pointed out at trial, the
vi deot ape of "the very first neeting between Honer
Flores and three undercover agents ..." had
"di scussi ons pertaini ng to who woul d be
responsible[,] who the patron would be ... and how
t he recordi ngs woul d be nmade of when and where ..."
These di scussi ons contradicted Gover nnent

W t nesses' testinony that Honmero Flores worked for
Mendez and was not an undercover informant hired by
t he CGovernnent. Because the discussions were in
Spani sh and of poor sound quality, they could not
be effectively used to inpeach w tnesses wthout
sound enhancenent and translation into English.

(Record citations omtted). Needl ess to say, this curious
contention -- the sound quality precludes effective use of the
vi deot ape to i npeach a witness, but this court should rely on the
belief of defendant's trial counsel, who thought there m ght be
excul patory statenents on the tape, and therefore reverse the
district court -- strains credulity.

16 O course, defendants could have noved for a new trial if
subsequent expert analysis discovered excul patory evidence. See
Fed. R Crim P. 33.
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2.

Appel l ants al so contend that the court erred in not granting
a mstrial because of the | ate production of the tape, citing Brady
as authority. W review the denial only for an abuse of
discretion, United States v. Baresh, 790 F.2d 392, 402 (5th Cr.
1986); United States v. Merida, 765 F.2d 1205, 1220 (5th Gr.
1985), and find none.

Brady requires disclosure to the defendant of evidence that is
both favorable to the defense and material either to guilt or
puni shment (a reasonable probability that the outcone would be
different). United States v. Villarreal, 963 F.2d 725, 730 (5th
Cir.) (citing and quoting United States v. Bagley, 473 U S. 667,
674 (1985)), cert. denied, 113 S. C. 353 (1992). As discussed
supra, we cannot discern the contents of the audio track wth
sufficient clarity to find that it satisfies both criteria.
Needl ess to say, specul ation and conjecture about the tape does not
yield such a probability.

C.

Gl berto Mendez al so chall enges the district court permtting
in evidence his earlier described statenent, nade during the
negotiations for the marijuana, that he had killed two people in
Houst on. The first wtness to testify about the statenent was
G anat o. According to him Mendez stated "[t]hat he had been

forced to kill two people in Houston who had tried torip himoff."



7 Later, the undercover officer who posed as G anato's source
testified that Mendez stated that "he didn't want any problens,
because he already killed two ot her people".® G |berto Mendez now
asserts that the adm ssion of such evidence contravened Fed. R
Evid. 404(b) (generally excluding, wthout nore, evidence of other
crinmes, wongs, or acts) and 403 (requiring that rel evant evi dence
be excluded if its probative value is substantially outweighed by
prej udi ce, confusion, etc.).

Even assuming error in admtting the statenents, it was
harmess. See Fed. R Cim P. 52(a) ("Any error ... which does
not affect substantial rights shall be disregarded."); Fed. R
Evid. 103(a) ("Error may not be predicated upon aruling ... unless
a substantial right of the party is affected"). As shown in the
earlier discussion of the outrageous conduct claim the evidence of
G lberto Mendez's active participation in the drug conspiracy is
overwhel m ng. Even had the district court excluded the chal |l enged

testinmony, the jury would have returned a guilty verdict.?®

17 No obj ection was | odged then to Granato's testinony; after six
addi tional questions, Gl berto Mendez objected and noved to strike
"any testinony relating allegedly statenents by Gl berto Mendez
regardi ng past actions."”

18 G lberto Mendez did tinely object to this questioning.

19 Pursuant to his bl anket adoption, Reynal do Mendez purports to
adopt his brother's contentions on this issue. Even assum ng that
Reynal do Mendez was sonehow prejudi ced by these statenents, that
prej udi ce obviously cannot be nore harnful than that to Gl berto
Mendez.

- 12 -



D.
G |l berto Mendez asserts that a mstrial should have been

decl ared because of closing argunent comments by the prosecutor:

[Entrapnment] is just a red herring that the defense

counsel is trying to throw your way, to try to

distract you and to try to take your mnd off the

evidence in this case. The evidence that these

four defendants entered into an agreenent to buy

sone nmarijuana -- a ton -- a netric ton of

marijuana. |It's not an anount that they're going

to sit and snoke in one day. That's an anount that

they're going to go back to Houston, and they're

going to peddle that poison on the streets of

Houston, or possibly sone other community around

her e.
The i nmedi ate objection was sustained; the jury was instructed to
di sregard the comments; but, a mstrial was deni ed.

In the specific context of a charge of prosecutorial

m sconduct, for our abuse of discretion review, we determne
whet her the "remarks were inproper and whether they prejudicially
af fected substantial rights of the defendants.” United States v.
Castro, 874 F.2d 230, 232 (5th Cr.) (internal quotations and
citation omtted), cert. denied, 493 U S 845 (1989); see also
United States v. Parker, 877 F.2d 327, 332 (5th Cr.), cert.
denied, 493 U S. 871 (1989); United States v. Hutson, 821 F.2d
1015, 1021 (5th Gr. 1987). "[A] crimnal defendant bears a
substantial burden when attenpting to denonstrate that i nproper
prosecutorial comments constitute reversible error.” United States
v. Diaz-Carreon, 915 F. 2d 951, 956 (5th Gr. 1990); see also United
States v. Young, 470 U.S. 1, 11 (1985) ("[A] crimnal convictionis
not to be lightly overturned on the basis of a prosecutor's

coments standing al one".)



Accordingly, "if we determne that the prosecutor's renarks
did not prejudicially affect a defendant's substantial rights, such
remar ks do not constitute reversible error and it is not necessary
to reach the question of their propriety." Castro, 874 F. 2d at 233
(citations omtted); Hutson, 821 F.2d at 1021 ("In other words, a
harm ess error analysis applies."); United States v. Carter, 953
F.2d 1449, 1457 (5th Gr.) (court nust decide "whether the
m sconduct casts serious doubt upon the correctness of the jury's
verdict") (citations omtted), cert. denied, 112 S. C. 2980
(1992). We consider three factors in so deciding: (1) the
magni tude of the prejudicial effect; (2) the efficacy of cautionary
instructions; and (3) the strength of the evidence of the
defendant's guilt. United States v. Lowenberg, 853 F.2d 295, 302
(5th CGr. 1988), cert. denied, 489 U S. 1032 (1989); United States
v. CGoff, 847 F.2d 149, 165 (5th Cr.), cert. denied, 488 U S. 932
(1988).

As discussed, the evidence of Glberto Mendez's guilt was
overwhel mng; on this basis alone, we could conclude that any
prejudice flowng fromthe cooments was harml ess. |In addition, the
jury was pronptly instructed to disregard them Also, it was

instructed a short while later that "argunents nmade by the



attorneys [are] not evidence in the case".?® G |berto Mendez has

failed to denpnstrate that his substantial rights were affected. 2
E

In addition to adopted issues, Parker challenges the

sufficiency of the evidence.? Under the nore than well established

20 Simlar, but nore egregious comments, have been deened
har n ess. See Castro, 874 F.2d at 232-33, where the prosecutor
st at ed:

"Let's focus in on the famlies of the people in
this district, the famlies who are going to have
al nost 950 to 1000 pounds of dope distributed in
the streets.”

"He took a shot for greed like all these dope
deal ers do, both of them and they lost, and it is
time for you, | suggest, to send the nessage that
we're not going to put up with it."

"Whet her it be Vacherie, Chalnmette, or New Ol eans,
we don't want 950 to a thousand pounds of dope
comng into this district. W are not going to put

up with it."
Castro, 874 F.2d at 232. The district court overrul ed objections
to these comments (thus, no cautionary instruction). Id. at 233 &
n.8. Nevertheless, they were deened harm ess. 1d. at 233.
21 Reynal do Mendez adopts this contention. Qur review of the

record discloses no basis for finding that the assunmed error
af fected his substantial rights.

Al so, Glberto Mendez alleges that the cumul ative effect of
the murder statenment ruling and the prosecutor's comrents justify
a newtrial. Their cumulative effect was no nore harnful than our
separate consideration of them Again, G lberto Mendez was an
active participant in the drug conspiracy; there was overwhel m ng
evidence of his guilt.

22 O course, Reynal do Mendez purports to adopt this argunent.
This adoption is ineffective; he cannot sinply "adopt" Parker's
sufficiency challenge; in many respects, the facts as to each
differ greatly. Wthout separate briefing of the issue, we wll
not consider it to have been raised by Reynal do Mendez. See At wood
v. Union Carbide Corp., 847 F.2d 278, 280-81, reh'g in part, 850
F.2d 1093 (5th Cr. 1988), cert. denied, 489 U S. 1079 (1989).
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standard, the evidence is sufficient if, "[v]iewing [it] ... and
the inferences that may be drawn from it in the |ight nost
favorable to the governnent", a reasonable jury could find guilt
beyond a reasonabl e doubt. See United States v. Bell, 678 F.2d
547, 549 (5th Cr. 1982) (en banc) (citation omtted), aff'd, 462
U S 356 (1983); see also United States v. Graham 858 F.2d 986,
990-91 (5th Gr. 1988) (applying standard), cert. denied, 489 U. S.
1020 (1989). Applying this nost famliar standard to the drug
conspi racy charge,

: the governnent nust establish beyond a

reasonabl e doubt that a conspiracy to violate the

| aw exi sted, that [Parker] knew of the conspiracy,
and that he intentionally joined and participated

init. The jury may infer a conspiracy agreenent
from circunstantial evidence, and may rely upon
presence and associ ation, along wth other

evidence, in finding that a conspiracy existed.

ld. at 991-92 (citations omtted; enphasis added); accord United
States v. Pofahl, 990 F.2d 1456, 1467 (5th Cr.) (contenplating
sufficiency of evidence chall enges to convictions obtai ned under 21
US C 88 841(a)(1l), 846), cert. denied, 114 S. . 266 (1993). O
course, "[n]o evidence of overt conduct is required", and "[a]
conspiracy agreenent my be tacit"; the jury may infer the
exi stence of such a tacit agreenent fromcircunstantial evidence.
Pof ahl, 990 F. 2d at 1468 (internal quotation and citation omtted).

The jury could have reasonably concl uded that Parker entered
such an agreenent. He drove the car in which Reynal do Mendez
arrived for a neeting with undercover agents. In addition, he paid
for the roons at a notel where he, Long, and the Cruzes were

appr ehended.



O course, this alone woul d not be sufficient; "nmere presence
at the scene of the offense and his apparent association wth the
ot her conspirators is alone insufficient to sustain his conspiracy
convi ction". See United States v. Lechuga, 888 F.2d 1472, 1477
(5th CGr. 1989). On the other hand, presence and association is
evidence "that the jury nmay properly consider, along with other
evidence, in finding him guilty of conspiracy."” ld. (citation
omtted).?

There was an abundance of additional evidence. First, at the
nmeeting at whi ch Reynal do Mendez first appeared (in a car driven by
Parker, who remained in it; the neeting was in a parking |ot),
G lberto Mendez identified Reynal do Mendez as an "investor", and
stated that the "Gingo", identified as the driver of the car
(i.e., Parker),? was Reynal do Mendez's "partner". At that neeting,
Reynal do Mendez becane upset about del ays; he then wal ked away to
talk to Parker. As he spoke to Parker, Parker was seen shaking his
head from side-to-side in a "negative way".? Reynal do Mendez
returned, and told Granato that he and his "partner" wanted to see

the marijuana before paying for it.

23 The jury was given two "nere presence" instructions.
Qobviously, it concluded that Parker was nore than nerely present at
drug negotiations; it inferred reasonably that he was involved in
t he conspiracy.

24 Granato testified that "el Gingo had already been to ne
identified as the driver".

25 The Cruz brothers were "draped" over the back seat, "listening
to the conversation"” between Parker and Reynal do Mendez.
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After Granato told Reynal do Mendez that they could probably
travel to a ranch sonme 45 mnutes away and see the narijuana,
Reynal do Mendez becane upset again, and told Granato that the
"Gingo" would not |ike that, and m ght | eave. Reynal do Mendez
then stated that he needed to discuss developnents with the
"Gingo", whereupon he wal ked back towards Parker. After changing
| ocations (from one parking lot to another), Reynaldo Mendez's
di scussions with the wundercover agents continued. After nore
di scussions concerning travel plans to the ranch, Reynal do Mendez
stated that he needed to talk to his "partner"”; once again, he went
and talked to Parker. The Mendezes then travelled to the ranch
wi th G anato.

Sim | ar behavi or has been found to be sufficient to sustain a
conspiracy conviction. See United States v. Mergerson, 4 F.3d 337,
342 (5th Gr. 1993) ("only after [appellant] ... nodded at [a co-
defendant] did [the co-defendant] consummate the heroin sale"),
petition for cert. filed, (U S Dec. 21, 1993)(No. 93-7246); see
also United States v. Blessing, 727 F.2d 353, 356-57 (5th Cr.
1984) (affirm ng conspiracy conviction of a defendant when a co-
def endant went to defendant's house after telling undercover agent
he had to talk to his "noney people", left, and then call ed agent
to approve drug deal), cert. denied, 469 U S. 1105 (1985).

In addition, during the period | eading up to the transaction,
Granato tel ephoned Glberto Mendez at Room 236 of a "Mdtel 6".
(Parker had rented a "U-Haul" truck that sane day; a receipt from

"U-Haul " bears the notation "BREAKDOMW AT MOTEL 6".) During the
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t el ephone conversation, Glberto Mendez told Ganato that there
were four investors; he would gather them together and travel to
nmeet wth Ganato concerning the transaction. One day |ater,
Granato spoke with Gl berto Mendez, who expl ained that he and his
investors were | ate because of vehicle breakdowns.

Needless to say, viewing the evidence in a |ight nost
favorable to the governnent, a jury could reasonably infer that
Par ker conspired with the Mendezes and Long to distribute a ton of
cocaine; in other words, that Parker was the fourth investor to
whom G | berto Mendez referred in his conversation with G anato. ?°
(As di scussed supra, note 2, the Cruzes' role, if any, was only to
hel p transport the marijuana.)

F

Long contends that the district court erred in granting, over
his objection, an upward adjustnment in conputing his sentence
pursuant to U.S.S.G § 2D1.1(b)(1).% The adjustnent follows when
a weapon is present, "unless it is clearly inprobable that the
weapon was connected with the offense.” U S. S.G 2Dl.1 conment.
(n.3); see also United States v. Aguilera-Zapata, 901 F.2d 1209,
1212-15 (5th Gr. 1990) (discussing enhancenent).

26 Qur disposition of Parker's clai mdisposes of one of Gl berto
Mendez's sentencing clains. He contends that, if Parker's
conviction is reversed, his "sentence should be reconsidered",
because he woul d no | onger be eligible for an upward adj ustnent for
a "leadership role" under 8 U S.S.G § 3Bl.1(a).

21 Section 2Dl1.1(b) provides that "[i]f a dangerous weapon
(including a firearn) was possessed, increase by 2 levels."
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The presentence report (PSR) based its recommendati on on the
presence of a firearm and ot her weapons (a dagger and "throw ng
stars") in the notel roomin which Long was arrested (along with
Par ker and the Cruzes). The district court adopted the PSR s
findi ngs, and al so noted that the Mendezes possessed weapons at the
time of their arrests.?8

We review sentencing factual findings only for clear error.
18 U S.C § 3742(e); see also United States v. Otega-Mena, 949
F.2d 156, 160 (5th Gr. 1991). W are not left with "the definite
and firm conviction" that the district court was mstaken in
finding that Glberto Mendez's possession of a weapon was
foreseeable to Long. See Pofahl, 990 F.2d at 1480 ("W wi |l not
deemthe district court's finding to be clearly erroneous unl ess we
are left with the definite and firmconviction that a m stake has
been commtted.") (citation omtted); see al so Aguil era-Zapata, 901
F.2d at 1215 ("sentencing courts nmay hold a defendant accountabl e
for a co-defendant's reasonably foreseeabl e possession of a firearm
during the comm ssion of a narcotics trafficking offense”). Nor
can we say that the court erred in finding that the weapons in the

notel room should be considered under 82D1.1(b)(1); it was not

28 Presumably, Gl berto Mendez was arnmed when Long drove himto
the neeting fromwhich he (G| berto Mendez) departed with G anato.
The Mendezes went to the ranch with G anato, weighed and noved t he
marijuana, and then, while returning fromthe ranch with G anat o,
wer e arrest ed.
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“clearly inprobable" that they were connected to the conspiracy.
See U.S.S.G 82D1.1 coment. (n.3).?%
G

Reynal do Mendez asserts that he was a "mnor participant”,
rather than a "supervisor", in the drug conspiracy; therefore, he
contends that the district court erred by authorizing, over his
obj ection, an increase under U S. S.G § 3Bl.1(c),%* instead of a
reduction under 8 3Bl1.2(b).3% W review only for clear error.
United State v. Hewin, 877 F.2d 3, 4 (5th Cr. 1989) ("The
determ nation of participant status is a conpl ex fact question ....
The district court's findings on this issue will be upheld unless
clearly erroneous.") (citations omtted).

There was none. Reynal do Mendez was identified by his brother
as an "investor", an identification consistent with a major role.
He inspected the marijuana to be purchased; indeed, he was to be
responsi bl e personally for distributing 1,300 pounds of it. Al so,
upon exam ning the mari juana with G | berto Mendez, he insisted upon
having "first choice" as to his share, because sone of it was of
"poor quality". In addition, he had nade arrangenents to transport

the 1, 300 pounds (al t hough he negotiated | ater with G anato a price

29 As usual, Reynaldo Mendez adopts this argumnent. But, §
2D1. 1(b)(1) was not applied to him

30 Section 3Bl.1(c) provides that "[i]f the defendant was an
organi zer, | eader, manager, or supervisor in any crimnal activity
[that 1involved five or nore participants or was otherw se
extensive], increase by 2 |evels."

81 Section 3B1.2(b) provides that "[i]f the defendant was a m nor
participant in any crimnal activity, decrease by 2 |evels."

- 21 -



that included Granato transporting it). Moreover, he negoti ated
wth Ganato concerning the transaction to purchase a ton of
mar i j uana.
H

Finally, Glberto Mendez contends that the district court
violated Fed. R Crim P. 32(c)(3)(D)* by failing to rule on his
PSR obj ection to the anmount of marijuana used in determning his
base of fense | evel .3 According to the respondi ng PSR addendum t he
obj ecti on was supported by Glberto Mendez's claimng that "there
was no testinony regarding the weight of the marijuana, exclusive
of the containers."** And, nmuch of the di scussion at the sentencing
hearing focused on whether the actual weight was correct.

In the course of urging his objection at sentencing, and after
di scussing the weight of the marijuana in the absence of the

containers, Glberto Mendez st ated:

32 Rule 32(c)(3)(D) provides, in part:

If the comments of the defendant and the

defendant's counsel . allege any factual
i naccuracy in the presentence investigation report
the court shal |, as to each matter

éontroverted, make (i) a finding as to the
allegation, or (ii) a determnation that no such

findi ng IS necessary because t he matter
controverted will not be taken into account in
sent enci ng.
33 O course, Reynal do Mendez purports to adopt this argunent.
34 Al t hough the addendum does not discuss an objection by

Glberto Mendez as to his intent and ability to purchase the
marijuana, he asserts that his witten objections raised the issue.
The witten objections are not included in the record; but, in any
event, it discloses that Gl berto Mendez raised the issue orally.
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In addition, we would rely on Section 2(d)1.4
in the application note one, which states in
substance that if a defendant was not capable of
produci ng, was not reasonably capabl e of producing
any alleged, quantity, the court should exclude
from the guideline calculation that anmount which
the court finds the defendant is not reasonably
capabl e of producing.

The court will renmenber ... -- in conjunction
wth our ... objection as far as the quantity --
this man is an indigent person. There was never
any noney that was found.
After hearing other objections from various defendants, the
district court stated:
Wth regard to the objections that have been
rai sed, both witten and orally, the court, having
heard the evidence presented before the jury finds

that the calculations with regard to the anount of
drugs involved is accurate ...

The court will overrule the objections wth
regard to the anmount of drugs.

(Enphasi s added).

G lberto Mendez contends that this finding went only to the
mar i j uana wei ght, and di d not address whether he had the i ntent and
capability to purchase it, within the neaning of U S. S.G § 2D1.1

conmment. (n.12).°% From this contention, he asserts that the

35 Al t hough the oral objection at the sentencing hearing i nvoked
§ 2D1.4 comment. (n.1), that application note was noved, unchanged,
to 82D1.1 comment. (n.12), prior to the sentencing hearing
(February 1, 1993). W will refer to the |language as § 2Dl1.1
coment. (n.12), which provides in pertinent part:

In an of fense involving negotiation to traffic in a
control | ed substance, the weight under negotiation
in an unconpleted distribution shall be used to
cal cul ate the applicable anount. However, where
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district court failed to abide by Fed. R Cim P. 32(c)(3)(D by
failing to state its explicit resolution of contested facts
rel evant to sentencing.

Qobvi ously, when a district court overrules a defendant's PSR
objections, and adopts the PSR findings, it has, "at |east
inplicitly, weighed the positions of the probation departnent and
t he defense and credited the probation departnent's facts. Rule 32
does not require a catechismc regurgitation of each fact
determ ned and each fact rejected when they are determ nable from
a PSR that the court has adopted by reference.” United States v.
Sherbak, 950 F.2d 1095, 1099 (5th Cr. 1992); see also United
States v. Ramrez, 963 F.2d 693, 706-07 (5th Gr.), cert. denied,
113 S. C. 388 (1992). Moreover, a district court may rely on
facts adduced at trial in choosing to accept a PSR s findings. See
United States v. Charroux, 3 F.3d 827, 835-36 (5th Cr. 1993).

G ven that both the PSR s factual resune and the trial yielded
an abundance of evidence that Gl berto Mendez intended to possess
a ton of marijuana, we find that the adoption of the PSR and
reference to trial testinony inplicitly resolved whether G lberto
Mendez had the requisite intent to purchase the anount of marijuana

utilized in the PSR

the court finds that the defendant did not intend
to produce and was not reasonably capable of
produci ng the negotiated anmount, the court shall
exclude from the guideline calculation the anount
that it finds the defendant did not intend to
produce and was not reasonably capable of
pr oduci ng.

US S G § 2D1.1 conment. (n.12).
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And, the district court, having satisfieditself that Gl berto
Mendez intended to possess that anount of marijuana, did not need
to make specific factual findings that he possessed the financial
wherewi thal to do so. This court recently stated (whil e addressing
a contention arising under the sane guidelines application note):

The defendants rely on the fact that they did
not have sufficient capital to consunmate the
transaction. ... As a result, they argue that
because they possessed only $5,000 at the tinme of
the deal that they were i ncapabl e of possessing 750
pounds of marij uana.

Appl ying the facts of the case, it seens clear
that the defendants were involved in repeated
negotiations ainmed at securing possession of a
| arge quantity of marijuana. During the course of
the negotiations they were told that they would
receive 750 pounds. The defendants were not
per pl exed, swayed, or hindered by that know edge.
... Surely, they intended to possess the marijuana
-- if they could get their hands on it.

United States v. Brown, 985 F.2d 766, 768-69 (5th Gr. 1993).

In the instant case, the facts were very simlar. Repeated
negoti ations were nade to purchase a ton of marijuana; Gl berto
Mendez and his brother traveled to a ranch where they unl oaded,
wei ghed, and prepared it for transport. And, when G| berto Mendez
and his brother were made aware that the quantity exceeded a netric
ton by 83 pounds, "they quickly offered to buy the additiona
ei ghty-three pounds". This hardly denonstrates concern regarding
t he anobunt of marijuana they intended to purchase.

In sum the district court possessed anpl e evidence in the PSR

and trial testinony to determne that the PSR utilized the



appropriate anount of nmarijuana. Accordingly, Rule 32 was
sati sfied. 3¢
L1,
For the foregoing reasons, the convictions and sentences are

AFFI RVED.

36 In any event, even if we were to find otherwi se, we would find
that Gl berto Mendez's substantial rights were not affected. See
Fed. R Cim P. 52(a); see also United States v. Sparks, 2 F.3d
574, 588-89 (5th CGr. 1993) (enploying harm ess error analysis to
reject an appellant's allegation of Rule 32 error relating to the
anount of drugs reasonably foreseeable to him, cert. denied, 114
S. . 899 (No. 93-7055), and cert. denied, 114 S. C. 720 (1994)
(No. 93-6720), petitionfor cert. filed, (U S Dec. 13, 1993) ( No.
93-7084). The appropriate anount of marijuana was used; nanely,
the amount G |l berto Mendez intended to purchase. See Brown, 985
F.2d at 768-69. As this court recently stated:

Al t hough here the district court neither cited
[Rul e 32] nor expressed its determnation in the
preci se | anguage of the rule, we decline to engage
in a gane of "Sinobn sez" with our overburdened,
able and diligent district courts. To vacate and
remand this case for resentencing would be to
engage in a hollow act and to waste |judicial
resources which are sorely needed to deal with the
ever increasing burden of matters of substance.
G ven the facts and circunstances of this case we
decline to vacate [appellant's] sentence and renmand
for resentencing in nore strict but no nore
ef fectual conpliance with Rule 32(c)(3)(D)

United States v. Piazza, 959 F.2d 33, 37 (5th Gr. 1992).
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