IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8151
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RANDY STEWART,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A-92-CR-120-03)

(Decenber 21, 1993)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Randy Stewart was convi cted pursuant to a
plea of guilty and was sentenced under the Sentencing Guidelines.

On appeal, Stewart advances nunerous allegations of reversible

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



error both in his conviction and in his sentencing. Finding none,
we affirm
I
FACTS AND PROCEEDI NGS

On August 26, 1992, a search warrant was executed on the
residence of Stewart's co-defendant, Derrel Pierce. During the
search, 8.2 pounds of phenylacetic acid were discovered in a fax
machi ne box in the bed of a truck |ocated on Pierce's property.
I nvestigating officers had observed Pierce and Stewart tal ki ng near
the truck on the previous evening. Latent fingerprints bel onging
to Stewart were discovered on the fax machi ne box containing the
phenyl aceti c acid.

In October 1992, a search warrant was executed on Stewart's
resi dence, during which 38 pounds of phenyl acetic acid were sei zed,
along with chemcals used in the manufacture of "ecstasy,"
met hanphet am ne, and glassware wused in the manufacture of
met hanphet am ne. Firearns and expl osi ves were al so di scovered. 1In
the course of the presentence investigation, Stewart admtted that
he possessed the 8.2 pounds of chemcal found in the truck as well
as the 38 pounds of chem cals found at his hone.

In calculating Stewart's base offense level of 28, the
probation officer relied on U S.S.G § 2D1.11(a), which applies to
the offense of possession of a precursor chem cal. The base
of fense level was increased by two for Stewart's possession of a
firearm but the probation officer recommended a two-point

reduction for acceptance of responsibility, giving Stewart a total



of fense | evel of 28.

Stewart objected to the recomendation that he be held
accountabl e for amounts of the chem cal that were not included in
the of fense of conviction. He objected as well to the increase of
his offense | evel for possession of a firearm insisting that there
was no evi dence that he possessed a firearmin connection with the
of fense of conviction. Stewart also argued that the BATF had
agreed that he woul d not be prosecuted for possession of a firearm
if he cooperated with that agency. Stewart conpl ai ned further that
he was entitled to a three-level decrease for acceptance of
responsi bility because of his cooperation. Finally, he objectedto
the determnation in the PSR that he was capabl e of paying a fine.

At the sentencing hearing, Stewart argued that he shoul d be
hel d accountable for the chemcals involved in the offense of

conviction only, based on the rational e of Hughey v. United States,

495 U. S. 411, 110 S.Ct. 1979, 109 L. Ed. 2d 408 (1990). The district
court overruled the objection, determ ning that Hughey was not
appl i cabl e, and that under the guidelines the court was required to
consider all relevant conduct. Stewart al so argued that he should
not be hel d accountabl e for the possession of a firearmbecause the
gun was not discovered until two nonths after the offense of
conviction. The district court overruled this objection, finding
that the gun had been |ocated at the place where chem cals were
found. The district court sustained Stewart's objection concerning
a three-point reduction for acceptance of responsibility but

overruled the objection to the recomendation that he had the



capacity to pay a fine, regardless of his argunent that he was
maki ng m ni rum wage at the tinme of his arrest.

Def ense counsel noted at the sentencing hearing that the
possibility of the governnent's filing a 8 5K1.1 departure notion
had been included in the plea agreenent, but that the governnent
"has not been able to work that out."” Counsel did not object to
the governnent's failureto file the notion, but stated "[w] e still
hope that they will go ahead and debrief and we will be able to
cone back to you within the next year for a Rule 35 departure.”

The district court sentenced Stewart to a termof inprisonnent
of eighty-six nonths, to be followed by a three-year term of
supervi sed rel ease. A fine of $10,000 was i nposed, which was bel ow
the m ninmum penalty provided by the guidelines. Stewart tinely
appeal ed his conviction and his sentence.

I
ANALYSI S
A Condi tional Pl ea

Stewart argues that the search of his residence was ill egal
because the search warrant was not supported by probabl e cause. He
insists that he preserved his objection for appeal.

A defendant wishing to preserve a claim for appeal while
pl eading guilty nust enter a conditional plea. Such a plea nust be

inwiting and nust specify the determ nation intended for review.

United States v. Bell, 966 F.2d 914, 915 (5th GCr. 1992);
Fed. R C&im P. 11(a)(2). Aconditional pleais not valid wthout

the consent of the governnent and the approval of the court.



Stewart's plea agreenent does not reflect that he entered a
conditional plea; neither did Stewart indicate to the district
court at the rearraignnent that he understood that the plea was
condi tional . Under those circunstances, Stewart has waived the
right to urge that evidence was illegally seized fromhis property.

B. Plain Error in Determ ning Base Ofense Level

Stewart argues that the district court conmtted plain error
in determining his base offense level based on a DEA fornula
converting phenyl acet one i nt o net hanphet am ne. He contends that he
shoul d have been sentenced under U . S.S.G § 2D1.11(d).

Stewart has confused the cal cul ati on of his base of fense | evel
wth that of his co-defendant, Pierce (erroneously citing the
sentencing calculation of his co-defendant to support his own
argunent). Pierce's base offense |evel was determ ned under the
DEA conversion fornula because he pleaded guilty to conspiracy to
manuf act ur e net hanphet am ne. A review of the record shows that
Stewart's base offense |level was properly calculated under
8§ 2D1.11(1) because he pleaded guilty to possession of a listed
chem cal. There was no errorsqQplain or otherw seSQi n the manner in
whi ch the base offense | evel was determ ned.

C. Ext r aneous Conduct

Stewart argues that his base offense |evel should not have
been cal cul ated on the basis of conduct that is extraneous to the
of fense of conviction. He specifically argues that he shoul d not
be held accountable for the phenylacetic acid found at his

residence in October 1992 because he pleaded guilty to the



possessi on of the chem cal in August 1992.
W will uphold a district court's sentence as long as it is a
correct application of the sentencing guidelines to factua

findings that are not <clearly erroneous. United States v.

Regi ster, 931 F.2d 308, 313 (5th Cr. 1991). A district court is
to consider a defendant's involvenent with quantities of drugs not
charged in the indictnent when such conduct was "part of the sane
course of conduct or comon schene or plan as the offense of
conviction." [ld. (citation omtted).

Stewart pleaded guilty to possession of precursor chem cals
wth intent to manufacture net hanphetam ne. The COctober search of
hi s resi dence produced 38 pounds of phenylacetic acid, two ounces
of nmet hanphet am ne, chem cal books, gl assware used i n manuf acturi ng
met hanphet am ne, and notes containing chemcal fornulas and
processes. A finding that the phenylacetic acid found during the
Cct ober search was part of the same manufacturing schene as the
previously discovered chemcals is not clearly erroneous.

Stewart insists, though, that he understood he was pl eadi ng
guilty to possession of 8.4 pounds of phenylacetic acid and would
not be accountable for additional wongdoing. "[When a plearests
in any significant degree on a promse or agreenent of the
prosecutor, so that it can be said to be part of the inducenent or

consi deration, such prom se nust be fulfilled." Santobello v. New

York, 404 U. S. 257, 262, 92 S.Ct. 495, 30 L.Ed.2d 427 (1971). In
determning whether the terns of a plea agreenent have been

viol ated, we nust determ ne whether the governnent's conduct is



consistent with the parties' reasonable understanding of the

agreenent. United States v. Hernandez, 996 F.2d 62, 64 (5th Cr
1993).

The plea agreenent did not state that Stewart would be
sentenced solely on the basis of the chem cals which were in his
possession i n August 1992. He stated at the rearrai gnnent that no
prom ses were nmade to him outside of those contained in the plea
agreenent and acknow edged that his sentence woul d be determ ned in
accordance with the sentenci ng gui delines. Stewart did not present
evi dence at the sentencing hearing reflecting any prom ses made to
himwith respect to the calculation of the drug quantity invol ved
in the case. The district court did not commt error by
considering relevant conduct in selecting a punishment within the

statutory range for the offense of conviction. United States v.

Hoster, 988 F.2d 1374, 1378-79 (5th Cr. 1993).

Stewart al so argues that his adm ssions during the presentence
i nvestigation concerning his possession of the chem cal s di scovered
in both searches cannot be used to increase his offense level. He
contends that as part of the plea agreenent the governnent prom sed
that any self-incrimnating evidence which he provi ded woul d not be
used agai nst him

Section 1B1.8(a) specifies that "[w here a defendant agrees to
cooperate with the governnent by providing informati on concerning
unlawful activities of others, and as part of that cooperation
agreenent t he governnent agrees that self-incrimnatinginformation

provi ded pursuant to the agreenment will not be used against the



defendant, " such information may not be used in determning the
appl i cabl e guideline range. This provision does not restrict the
use of information known to the governnment prior to entering into
the cooperation agreenent. 8§ 1B1.8(b)(1). As a result of the
August and October searches the governnent becane aware that
Stewart was involved in drug activity involving over 46 pounds of
phenyl acetic acid. As such, the governnment did not rely on
Stewart's subsequent self-incrimnating evidence in violation of
the pl ea agreenent.

Stewart reurges the argunent nmade in the district court that
under Hughey the word "of fense" refers to the offense of conviction
only and that other conduct cannot be considered in sentencing a
defendant. Hughey held that the Victimand Wtness Protection Act
of 1982 limts awards of restitution to victins of | osses caused by

the specific conduct that is the basis for the offense of

convi ction. W have held that the Hughey rationale is not
applicable to sentencing guidelines issues. United States V.

Thomas, 932 F.2d 1085, 1088-89 (5th Gr. 1991), cert. denied,

u. S. , 112 S. Ct. 887 (1992). This argunent is without nerit.

D. Possessi on of Firearns

Stewart clainms that he should not have received a two-Ievel
i ncrease based on the fact that guns and expl osives were found in
his hone, as he did not plead guilty to a firearmoffense. Stewart
al so argues that there was no evidence that the firearnms found in
his residence in Cctober were related to the of fense of conviction.

Stewart confuses conviction of a substantive crine with enhancenent



of a sentence.

| f a dangerous weapon was possessed in connection with the
drug possession offense, a defendant's offense level is to be
increased by two. 8§ 2D1.11(b). This adjustnent is to be applied
"if the weapon was present, unless it is inprobable that the weapon
was connected with the offense.” § 2D1.11, comment. (n.1). The
term"offense" is defined to be "the of fense of conviction and al
rel evant conduct wunder 8§ 1Bl1.3 (Relevant Conduct) unless a
different neaning is specified or is otherwise clear from the
context." 8§ 1B1.1, comment. (n.1(1)). Further, in interpreting
the identical enhancenent provision under 8§ 2D1.1(b)(1), we held
that the adjustnment is not limted to a situation in which a
def endant possesses a gun during the offense of conviction, but
i ncl udes situations in which a def endant possesses a gun during the

course of related rel evant conduct. United States v. Vaguero,

997 F.2d 78, 85 (5th Cir. 1993), petition for cert. filed, (US.

Cct. 25, 1993) (No. 93-6474).

Weapon possession is established if the governnent proves by
a preponderance of the evidence "that a tenporal and spatial
rel ati on exi sted between t he weapon, the drug trafficking activity,

and the defendant."” United States v. Eastland, 989 F.2d 760, 770

(5th Cr.), cert. denied, 114 S.Ct. 246 (1993). "Cenerally, the

gover nnment nust provide evidence that the weapon was found in the
sane | ocation where drugs or drug paraphernalia are stored or where
part of the transaction occurred." 1d. (citation omtted).

Agai n, the search of Stewart's residence reveal ed the presence



of additional precursor chemcals and paraphernalia wused in
manuf act uri ng nmet hanphetam ne. The district court's finding that
the firearns were used in connection with the of fense of possession
of pr ecur sor chemcals wth the intent to manufacture
met hanphet am ne was not clearly erroneous.

Neverthel ess, Stewart also argues that he entered into a
separate agreenent with a representative of the Bureau of Al cohol
Tobacco and Firearns (BATF) under which he would be granted
immunity from prosecution for the possession of firearns and
explosives found in his honme if he debriefed that agency. He
posits that this agreenent was separate from the subsequent
negotiations that he had with the governnent concerning his plea
agreenent. As noted above, Stewart was asked by the district court
if any representations had been made to him other than those
contained in the plea agreenent to i nduce himto plead guilty; and
he responded in the negati ve.

Further, evenif the earlier separate agreenent would bind the
governnent, Stewart did not present any evi dence at the sentencing
hearing other than his counsel's unsworn statenent that a separate
agreenent had been reached wth the BATF relative to imunity.
Counsel's unsworn assertions cannot serve as an evidentiary basis

for a significant factual finding in the sentenci ng determ nation.

United States v. Alfaro, 919 F. 2d 962, 966 n. 18 (5th G r. 1990).
Stewart did not bear his burden of showi ng by a preponderance of
t he evidence that the governnent breached an agreenent with respect

to consideration at sentencing of the explosives and firearns

10



seized during execution of the warrant. See United States v.

Wat son, 988 F.2d 544, 548 (5th Cir. 1993), petition for cert.

filed, (U S. July 29, 1993) (No. 93-5407) (defendant has the burden
of proving the underlying facts establishing a breach of a plea
agreenent by a preponderance of the evidence).

E. Accept ance of Responsibility

Stewart urges that he was entitled to a three-level reduction
for tinely acceptance of responsibility. As the district court
i ndeed gave Stewart the three-level reduction at the tinme of the
sentenci ng hearing, there is nothing left for our consideration on
this issue.

F. Ability to Pay Fine

Stewart contends that the district court erred in assessing a
$10, 000 fine because he is unable to pay the fine. He argues that
the fine shoul d be waived under 8§ 5E1.2(f). The defendant has the

burden of proving his inability to pay a fine. United States v.

Fair, 979 F.2d 1037, 1041 (5th Gr. 1992). A fine may be
appropriate even if it constitutes a "significant financial

burden."” United States v. Matovsky, 935 F.2d 719, 723 (5th Gr.

1991) (citation omtted).

The PSR reflected that Stewart's total nonthly incone was
$1700 and that he had necessary expenses of $1060. The probation
officer noted that Stewart's accessible income was |limted, but
poi nted out that Stewart was healthy and had recently conpleted a
col | ege paral egal course. The probation officer stated his belief

that Stewart was capabl e of paying the m ni numgui deline fine which

11



was $12, 500.

Stewart counters by insisting that his stated incone was
exaggerated in the PSR and that the probation officers should not
have taken into account child support paynents of $200 per nonth
received by his wife from her first husband. "[El]lven if [a
def endant] had a negative net worth at the tinme of sentencing, the
sentenci ng judge could base his sentencing determ nation on [the

defendant's] future ability to earn.” United States v. O Banion

943 F. 2d 1422, 1432 n. 11 (5th Gr. 1991). The court did not commt
reversible error regarding the fine or Stewart's ability to pay it.

Stewart conpleted high school and has obtained a paral egal
certificate. He is 42 years old and in good health. Stewart has
not borne his burden of showi ng that he is incapable of earning an
incone in the future which would enable himto pay the fine on an
i nstal |l ment pl an.

G Downwar d Departure for Substantial Assi stance

Finally, Stewart conplains that the governnent failed to
conply with its prom se under the plea agreenent to give himthe
opportunity to provide substantial assistance thereby justifying a
nmotion for downward departure at sentencing. Al t hough Stewart
raised this issue in his objections to the PSR, he abandoned the
argunent at sentencing and represented to the court that
subsequently he would be seeking a sentence reduction under
Rul e 35. As resolution of this question will require factua
findings concerning Stewart's actions and those of the governnent,

the issue is not now reviewable on appeal. United States V.

12



Hat chett, 923 F. 2d 369, 376 (5th Gr. 1991) (issues raised for the
first time on appeal are not reviewabl e unl ess they invol ve purely
| egal questions and failure to consider them wll result in
mani f est injustice).
1]
CONCLUSI ON

Finding no reversible error by the district court, Stewart's

conviction and sentence are, in every respect,

AFFI RVED.
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