IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8131
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CARLI E MACKENZI E DAVI S,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. A-90- CA-375-(A-90-CR-166)
(Cctober 29, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Carlie MacKenzie Davis filed a notion to vacate sentence
pursuant to 28 U.S.C. § 2255 asserting that the district court
erred by: 1) ordering himto pay a fine although he had been
deened indigent; 2) inposing consecutive sentences in violation
of the Double Jeopardy C ause; and 3) relying on information
contai ned in the PSR

Davi s's argunent regarding the propriety of a fineis a

matter relative to sentencing that should have been raised on

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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direct appeal and not for the first tine in a 8 2255 proceedi ng.

United States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992).

Davis's challenges to the court's reliance on information
contained in the PSR al so are not cogni zabl e under a § 2255
petition because those issues al so could have been rai sed on

direct appeal. See United States v. Perez, 952 F.2d 908, 910

(5th Gr. 1992). Simlarly, the other issues, whether Davis's
sentence was i nproperly based on the fraudul ent acquisition of 15
honmes instead of 7 and the cal culation of the |oss at the ful
mar ket val ue of the hones, are sentencing issues that should have
al so been presented on direct appeal and not for the first tine
in a 8 2255 proceeding. |d.

Davi s's argunent concerning the applicability of a Novenber
1991 anendnent to the commentary of the sentencing guideline is
frivolous. The anendnent took effect after Davis was sentenced.
The general rule in this Crcuit is that guidelines in effect on
the date of sentencing apply. Quideline changes ought not
generally be applied in cases in which the defendant was

sent enced before the anendnent took effect. United States v.

W ndham 991 F.2d 181, 183 (5th Cr. 1993).
To decide whether two statutory offenses may be puni shed
cunul atively, this Court nust apply the test enunciated in

Bl ockburger v. United States, 284 U. S. 299, 304, 52 S.Ct. 180, 76

L.Ed. 306 (1932). See United States v. &lvan, 949 F.2d 777, 781

(5th Gr. 1991). 1In doing so, this Court must determ ne whet her
each statute requires proof of a fact that the other does not.

See Galvan, 949 F.2d at 781. Davis pleaded guilty to counts one
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and two of the indictnment which separately charged offenses in
violation of 12 U.S.C. 8 1709-2 and 42 U.S.C. 8 408(g)(2). Each
count charged Davis with conduct occurring on different occasions
whi ch conprised separate and di stinct of fenses under the offense
statutes and the sentencing guidelines. Therefore, the
i nposition of the consecutive sentences was not a violation of
t he Doubl e Jeopardy C ause.

Davis argues that a different assistant U S. attorney should
have been assigned to brief the appeal. This Court, however, has
no authority over work assignnents in the U S. Attorney's Ofice.
Nor is Davis entitled to a "second opinion" fromthe appellee; he
is entitled only to appellate review by this Court. Davis also
reurges his notion for appointnent of counsel. Since his issues
are neritless, counsel's assistance is not necessary.

The district court's denial of the 8§ 2255 notion is

AFFI RVED.



