IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8129
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LEONARD V. LONGORI A,
Def endant - Appel | ant.
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No. 93-8163

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOHN SALAS,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(SA-92-CR-336-2 & SA-92-CR-336-1)

(Decenber 16, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.



PER CURI AM *
I

A three-count indictnent charged Leonard Longoria and John
Salas with conspiracy to distribute an unspecified quantity of
cocai ne and two counts of distributing, respectively, one kil ogram
and three kilograns of cocaine.! The governnent filed notices of
sent ence enhancenent agai nst each defendant pursuant to 21 U S. C
8§ 841(b)(1)(A), alleging that the conspiracy charged in Count |
i nvol ved over five kilograns of cocaine. Section 841(b)(1) (A
provides for a mandatory mnimumten-year sentence if the offense
of conviction involves over five kilograns of cocaine. 21 U S. C
8§ 841(b)(1)(A). Longoria and Salas pleaded guilty to Count I, and
the Governnent agreed to dismss Counts Il and |11

The governnent submitted a factual basis for the guilty plea?
that stated that Longoria had told an undercover officer that he
and his sources could supply the officer with "l arge quantities of

cocai ne" and that Salas had negotiated to sell ten kilograns of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

The court has granted Salas's notion to adopt the points of
error raised by Longori a.

2The record provides no evidence that either defendant
reviewed the statenent of factual basis before signing his plea
agr eement .



cocaine to the officer. Longoria and Salas agreed to the factual
basis except that they disputed the quantities of drugs cited by
the governnent. The district court noted that the defendants
di sagreed with the governnent's assessnent of the quantity of drugs
i nvol ved in the conspiracy, and it inforned the defendants and the
governnent that the quantity of drugs would be determ ned at
sent enci ng.

At the rearraignnent hearing, the district court, the
prosecutor, and the defense attorney all m sstated the quantity of
cocaine that would require the inposition of a mandatory m ni num
sent ence:

THE COURT: M. Longoria and M. Salas, for
your offense, you can get 10 years to life.
ls . . . well, okay, we discussed this before.
It depends if it's nore than

PROSECUTOR: |If the Court were to find that,
pursuant to the Sentencing Enhancenent that
has been filed by the CGovernnent, that the
conspiracy involved a quantity of 10 kil ograns
or nore, there would be a mandatory m ni num
sentence of 10 years with a possible life
sent ence.

THE COURT: And if it is less than 10 kil os?

PROSECUTOR: If the Court were to find that

there was sone quantity less than 10, | guess
the |owest possible penalty that could be
found would be up to 20 years, a mllion-

dollar fine, 3 years of supervised release,
and a $50 mandatory assessnent for the victinms
of crinme. No m ninum nmandatory sentence.

DEFENSE COUNSEL.: | don't think he said it
right. He said the |owest would be 20, the
hi ghest woul d be 20.



PROSECUTOR: I f, that would be the | owest of
the maximum penalty, wuld be 20 years.
However, there would be no mandatory m ni num

DEFENSE COUNSEL: He said it like that. [1'Il
accept that.

THE COURT: M. Longoria and M. Sal as, okay,
I'"'m going to decide later on how nuch was
i nvol ved, okay? |If | say at |east 10 kil os or
nore, the sentence has got to be 10 years to
life. Ckay? If | say, "No, it wasn't 10
kilos, it was a little less,” thenit's, it's
up to 20 years. So you could get up to 20
years if it's less than 10 kilos, but if it's
as least 10 kilos, thenit's 10 years. Ten to
life. Now do you understand?

LONGORI A: Yes.

SALAS:  Yes.

THE COURT: Ckay. If I find it's at least 10
kilos, the fine can be up to 4 mllion. If |
find I ess than 10 kilos, the fine can be up to
1 mllion. Do you understand that?

LONGORI A1 Yes.

SALAS:  Yes.

THE COURT: If I find at least 10 kil os,
there's a term of supervised release of 5
years. If | find less than 10 kilos, there's

a termof supervised rel ease of up to 3 years.

Longori a and Sal as were actually subject to mandatory m ni numten-
year sentences if the court determ ned that the conspiracy invol ved
over five kilograns of cocaine. 21 U S. C 8§ 841(b)(1)(A.

At sentencing, the district court found that the conspiracy

had involved at |east five kilograns of cocaine. The court



sentenced Sal as and Longoria to the statutory m ni mum sentence of
120 nonths. See 21 U.S.C § 841(b)(1)(A).
I

Federal Rules Crimnal Procedure 11 requires that, before
accepting a guilty plea, the district court personally determ nes
whether the guilty plea was coerced and whether the defendant
under stands the nature of the charges and the consequences of his
plea. Fed. R Cim P. 11(c).

W review violations of Rule 11 for harml ess error. United

States v. Johnson, 1 F.3d 296, 301-03 (5th G r. 1993)(en banc).

The district court's failure to conply with Rule 11 requires
reversal and vacatur only if the error affects the defendant's
"“substantial rights."'" Id. at 298 (quoting Fed. R Cim P.
11(h)). The court will find that a substantial right has been
violated if "the defendant's know edge and conprehension of the
full and correct information would have been likely to affect his
wllingness to plead guilty." Id. at 302. An affirmative

m sstatenment by the district court is nore likely to be harnful to

t he def endant than an error of om ssion. United States v. Wiyte,

3 F.3d 129, 131 (5th Cr. 1993).
The quantity of drugs involved in the offense need not be

finally determned until sentencing. United States v. Watch, 7

F.3d 422, 1993 W 452152 at *3 (5th Cr. Nov. 5, 1993). As
there is no way to determne the statutory mninum and maxi num

penalties w thout know ng the quantities of drugs involved, the



district court nust informthe defendant of "all of the possible
m ni muns and maxi muns of punishnent . . . which could possibly be
applicable as a result of the appropriate determ nation of
quantities using relevant conduct under the guidelines.” United

States v. Herndon, 7 F.3d 55, 58 (5th Gr. 1993). "[Where the

m ni mum mandatory sentence, of which the defendant was not
informed, constitutes a substantial portion of the actual
sentence . . . there is a significant possibility" that the error
affected the defendant's decision to plead guilty. 1d.

If the quantities of drugs involved are in dispute,
notification of the statutory mninum sentence wll inform the
defendant of the "gross ranges of drug quantities which the
governnent contends nmay be involved" and will be relevant to his
deci sion whether to plead guilty or to "have his day in court under
a not guilty' plea with a chance of getting off entirely."” Id.

The district court erred when it inforned the defendants that
they would face ten-years-to-life sentences only if it found that
the conspiracy involved at least ten kilograns and that if the
conspiracy involved less than ten kilograns, their sentence range
would be up to twenty years with no mandatory m ni nrum sentence,
when in fact a finding of only five kilograns mandated the m ni num
ten-year sentences, which they received. 21 U.S.C. 8§ 841(b)(1)(A.

The convictions and sentences are VACATED and the cases
REMANDED to all ow the defendants to enter new pleas because it is

likely that the affirmative m sstatenent by the district court



affected their willingness to plead guilty. Johnson, 1 F.3d at
302.
VACATED and REMANDED.



