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Bef ore GARWOOD, SM TH, and DEMOSS, Circuit Judges.”’
GARWOOD, Circuit Judge:

Def endant - appel | ant Scott WIllianms (WIIlians) pleaded guilty
to conspiracy to distribute nethanphetam ne. [In sentencing him
the district court departed upward fromthe inprisonnent range set
by the Sent enci ng Gui del i nes because the defendant's actions in the
conspiracy resulted in a death. On appeal, WIlians chall enges

only this upward departure. W affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

Beginning as early as April 1, 1991, Raynond Allison, a co-
def endant bel ow, manufactured nethanphetamne oil in Caneron,
Texas.! Connie WIlians, defendant's w fe and co-def endant bel ow,
was a small-scale distributor for Alison; she |imted her
distribution to specific custoners whom she contacted by phone.
Wllianms' primary involvenent was in using the nethanphetanm ne
hi nsel f, but he was aware of his wife's distribution activities and
he participated in the distribution schene by directing custoners
to his wfe.

On May 4, 1991,2 Phillip Foust (Foust), defendant's step-
brother, went to the WIlIlians' residence to obtain sone
met hanphetam ne oil. Present at the house were WIllianms and his
wfe, their (then) two minor children, and Al lison. Foust intended
to obtain some of the oil for hinmself and also sonme for a friend.
Wiile at the house, Foust injected hinmself intravenously wth
approximately ten units of nethanphetam ne oil which had been
manuf actured by Allison. Connie held the bottle of nethanphetam ne
oil while Foust drewoil out into the syringe and injected hinself.

Half an hour after using the oil, Foust passed out. He
regai ned consci ousness after a few m nutes, but he refused to seek

medi cal attention. The Wllianses called Alana Sanders,

. Al lison preferred not to reduce the oil to powder, as is
comonl y done in manufacturing nethanphetam ne, because he
beli eved that procedure reduced the potency of the

met hanphet am ne.

2 The record is not clear whether the events precipitating
this action occurred on the evening of May 3rd or May 4th.
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defendant's hal f-sister and a forner girlfriend of Foust, who |lived
nearby, to cone help with Foust. Foust told Sanders that he had
i njected the met hanphet am ne oil; he conpl ai ned of nausea and a bad
headache. He again refused to go to the hospital.

Sanders returned hone. Twi ce that evening, Connie cane to the
Sanders' house, upset over Foust's condition. During her second
visit, Connie received a telephone call from WIIlians, informng
her that Foust had | ost consci ousness again. Sanders' husband and
a friend took Foust to the Scott & Wiite Hospital in Tenple, Texas.

At the hospital, Foust was placed on |ife-support systens. He
was unconsci ous. Medi cal exam nations revealed fixed, dilated
pupils and swollen eyes, which are common with brain injuries,
according to a treating physician. In addition, a CAT-scan
revealed trauma to the tenple area of Foust's head. Urine tests
di scl osed the presence of anphetamines in his body.® Hospita
records indicated the follow ng diagnosis: "Speed henorrhage
Anphet am nessQwel | known to cause brain henorrhages of various
ki nds."

Foust died the next day w thout regaining consciousness.

In March 1992, a grand jury indicted Wllianms in both counts
of a two-count indictnment, charging himwth (1) conspiring with
his wife and Allison to distribute nethanphetam ne and (2)
di stribution of nethanphetam ne, including aiding and abetting. On

Cctober 1, 1992, WIllians pleaded guilty to the conspiracy count;

3 Urine sanples were also sent to the Texas Departnent of
Public Safety for analysis. The result of the DPS tests reveal ed
t he presence of anphetam ne and net hanphet am ne.
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as part of the plea agreenent, the governnent agreed to dism ss the
di stribution count. In addition, the governnent agreed not to
prosecute Wllians for other Title 21 violations which he nay have
commtted and of which it was aware at that tine.

A presentence report (PSR) was prepared, recomrendi ng that
WIllians be sentenced as a career offender, based upon prior
convictions for drug-related offenses. The PSR calcul ated
WIllians' base offense level to be 32, using the career offender
guideline; the PSR also granted WIllians a 2-1evel reduction for
acceptance of responsibility. The resulting offense |evel of 30,
wth a crimnal history category of VI, yielded an inprisonnent
range of 168 to 210 nonths. The PSR suggested that an upward
departure fromthis range woul d be warranted under U. S.S. G § 5K2.1
(policy statenent), because WIlians' offense conduct resulted in
Foust's deat h.

Follow ng an evidentiary sentencing hearing, the district
court found by a "cl ear preponderance of the evidence" that Foust's
death was the result of a subarachnoi d henorrhage brought about by
t he i ngestion of nethanphetam ne oil. The court rejected WIIians'
obj ection that Foust's death not be attributed to him personally
because of his alleged minor role in the actual event,* finding
t hat Foust's ingestion of the nethanphetam ne was "part and parcel "
of the conspiracy to distribute nethanphetam ne, to which WIlIlians

had pl eaded guilty.

4 WIllianms argued bel ow that he should not be held responsible
for Foust's death, claimng that he (WIIlians) was unaware of
Foust's use of the nethanphetam ne until after it occurred.

4



In sentencing WIllians, the district court adopted the
recomendations of the PSR, rejecting WIIlianms' objections. The
court departed upward fromthe range of 168 to 210 nonths to i npose
a sentence of 240 nonths, the statutory maxinmm for WIIians'
of f ense. In addition, the court inposed a 3-year term of
supervi sed rel ease, a $1,000 fine (a downward departure), and a $50
mandat ory speci al assessnent.

WIlians appeals, challenging only the upward departure.

Di scussi on

On appeal, WIllianms does not challenge the anmount of the
upward departure, nor does he deny his connection wth Foust's
injection of the nethanphetam ne oil. He argues only that the
evi dence was insufficient to support the district court's finding
that the use of the nethanphetam ne oil was the cause of Foust's
deat h.

The governnment bore the burden of proving facts in support of
the upward departure by a preponderance of the evidence. United
States v. I hegworo, 959 F.2d 26, 30 (5th Gr. 1992); United States
v. Carpenter, 963 F.2d 736, 742-743 (5th Cr.), cert. denied, 113
S.Ct. 355 (1992).

A departure from the Quidelines is generally within the
discretion of the district court. |hegworo, 959 F.2d at 28. On
appeal, our review of the district court's decision to depart
upward from the Guideline range is two-fold: (1) whether the
departure was in violation of law or a msapplication of the
Quidelines, 18 U.S.C. § 3472(f); and (2) whether the departure was

unr easonabl e. United States v. Moore, No. 92-2536, slip op. at



5724 (5th Cir. June 30, 1993).

The Quidelines anticipate special or atypical situations in
whi ch the recomended puni shnent range may be deened i nsufficient,
such as where aggravating or mtigating circunstances exist of a
kind, or to a degree, not already incorporated in the Guidelines.
In those instances, "the sentencing court may inpose a sentence
out si de the range established by the applicable guideline . . . ."
US S G 8§ 5K2.0 (policy statenent). The district court nust
state, at the tine of sentencing, the reasons for its inposition of
a sentence outside the Guideline range. 18 U S.C. 8§ 3553(c)(2);
United States v. Ford, No. 92-8396 (5th Cr. July 12, 1993).°

The CGui del i nes expressly contenpl ate an upward departure where
death results from the conduct of offense. US S G § 5K2.1
(policy statenent).

W faced a simlar fact situation in United States v.
| hegworo. There, the defendant, | hegworo, gave heroin to an El nora
Wl son, a wonman to whom he had previously sold heroin, asking her
to deliver it to an Elizabeth Love. 959 F.2d at 27. W /lson did so
and |earned, several hours later, that Love had died of an
overdose. W upheld the district court's upward departure in that
case, finding that there was sufficient connection between
| hegworo's distribution of the heroin and Love's death fromits
ingestion to justify the departure. |[|d., at 30-31.

The case before us presents an even stronger basis for

5 The district court stated in open court at WIIlians'
sentencing: "Because of the death in this case, the Court

beli eves an upward departure to the statutory nmaxi mum woul d be
appropriate.”



concluding that death resulted from ingestion of the drug
distributed in or pursuant to the offense of conviction. I n
| hegworo, no nedical evidence was proffered to establish the
connection between the victims death and the defendant's offense
of possession of heroin with intent to distribute sane. Her e,
however, the record contai ns anpl e evi dence supporting the district
court's conclusion that Foust died as a result of his ingestion of
t he nmet hanphetam ne oil he had obtained at WIlians' hone pursuant
to the charged conspiracy.

At the sentencing hearing, the governnent introduced the
testi nony of David Lindzey, the general internist at Scott & Wite
Hospital who coordi nated the nedi cal treatnent of Foust when he was
admtted to the hospital. Lindzey testified that the nost |ikely
cause of Foust's death was a subarachnoi d henorrhage i nduced by the
use of anphetam nes. Li ndzey stated that no autopsy had been
performed after Foust's death, and he agreed that an aut opsy m ght
have helped determne nore conclusively the cause of death.
Li ndzey discussed causes of subarachnoid henorrhage other than
anphet am ne i ngestion, including trauma, berry aneurysm arterial -
venous nmal formations, or brain tunors, but testified that the
doctors treating Foust found no evidence of those other causes.

Li ndzey conceded that the tests done at the hospital did not
reveal the anount of anphetam ne in Foust's body. |In addition, he

admtted that the doctors had not excluded the possibility that

ot her conditions caused the subarachnoid henorrhage. However ,
these factors did not change his opinion that Foust nost |ikely
died from the nethanphetam ne ingestion. He noted in this



connection that the CAT-scan "did not call into question any
abnormality within the actual brainitself." He further expl ai ned:

"When a young individual presents with a subarachnoid

henorrhage and anphetamine is present in the blood or

urine, the overwhelmng . . . preponderance of inference
woul d be that that substance, which is well known to

spont aneously induce a subarachnoid henorrhage in a

health individual, is the likely [culprit].”

Dr. SSM Bunn, who testified on behalf of the defense at the
sent enci ng heari ng, conceded on cross-exan nati on by t he gover nnent
that the cause of Foust's death was nore likely than not a
subarachnoid henorrhage brought on by use of anphetam ne or
met hanphet am ne.

I n support of WIllians' contention of insufficient evidenceis
Dr. Bunn's testinony that the nedical records did not definitively
show that the use of anphetam ne or nethanphetam ne caused the
henorrhage that killed Foust. |In addition, the defense introduced
the testinony of Randy York, a private investigator appointed by
the district court to performinvestigative services for WIIlians.
York testified that he had interviewed Joe Ocannos, Foust's best
friend, who told York that Foust had been conpl ai ni ng of headaches
for the two nonths prior to his death.

W are aware that the evidence was not absolutely concl usive
regardi ng the cause of Foust's death. However, the record as a
whol e, including the sequence of events, the testinony of Dr.
Li ndzey, Dr. Bunn's concession on cross-exam nation, and the fact
that the hospital records of Dr. Christoff, the neurologist who

signed the death certificate and exam ned the CAT-scan, gave the

di agnosis "speed henorrhage," constitutes nore than sufficient



evidence to support the district court's upward departure on the
grounds that Foust's death resulted from his ingestion of the
met hanphet am ne oil Foust received at WIllians' house.
Furthernore, the departure in the instant case was not
unreasonably great. The applicable guideline range anticipated
ternms of inprisonnent from 168 to 210 nonths. The district court
sentenced Wllians to 240 nonths, the statutory maxi num for his
of fense. The additional 30 nonths represents a 14 percent increase
from the upper range of the GCuidelines. Qur Court has found
departures of nuch greater magnitude to be reasonable. See United
States v. Billingsley, 978 F.2d 861, 866 (5th Gr. 1992) (i ncrease
of approxi mately 600 percent), cert. denied, 113 S.C. 1661 (1993);
United States v. Carpenter, 963 F.2d at 742 (increase of over 35
percent); |hegworo, 959 F.2d at 28 (300 percent departure).® See
also United States v. Kikunmura, 918 F.2d 1084, 1094, 1098 (3d Cr
1990) (increase of over 1000 percent, departure fromrange of 27-

to-33 nonths to sentence of 30 years).

6 | hegworo invol ved departures on two different grounds: the
death resulting fromthe offense conduct (U S.S.G 8§ 5K2.1) and
the unusually high purity of the heroin involved (U S S. G 8§
2D1.1, application note 9). 959 F.2d at 28.

We note that Billingsley expressly reserved the question of
whet her "cl ear and convinci ng evidence" should be required to
sustain a "departure of great magnitude." 1d., 978 F.2d at 866.
We do not address whether such a high standard in cases of that
sort woul d be appropriate or consistent with pre-Billingsley
decisions of this Court, because the departure here was not "of
great magnitude" (and WIIlians has not contended for such a
standard on appeal). In so stating, we do not suggest that the
evi dence here was not clear and convincing or that the district
court did not find it so.



Concl usi on
The district court did not abuse its discretion in departing
fromthe applicable Guideline range. The sentence inposed by the
district court is

AFF| RMED.
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