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PER CURI AM *

Defendant WIllard Lee MDaniel was tried before a jury and
convi cted of possessing an unregi stered firearm in violation of 26
US C 8§ 5861(d) (1988), and causing another person to travel in
interstate and foreign conmmerce in connection with a nurder-for-
hire scheme, in violation of 18 U S.C. § 1958. The district court
sentenced McDani el to ten years i nprisonnment on the nurder-for-hire

count and a concurrent term of forty-one nonths on the firearm

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



count.! MDani el now appeals his conviction and sentence, arguing
that: (1) the governnent's conduct constituted outrageous conduct
as a mtter of law, thus barring his prosecution; (2) the
governnent entrapped himas a matter of law, and (3) the district
court's application of sentencing guideline 8 2E1.4 to his nurder-
for-hire conviction resulted in an unconstitutional sentence. W
affirmthe district court's decision.
I

The Federal Bureau of Investigation ("FBI") learned from a
confidential informant that MDaniel was holding several mllion
dollars in drug-related proceeds for Charlie Lightborne, an
i ncarcerated drug dealer. Believing that MDaniel would not
voluntarily turn over the noney, FBI agents | ooked for "a chink"” in
McDaniel's "arnmor" to convince MDaniel to rel ease the noney. The
FBI | earned that MDani el had, for several years, been attenpting
to hire sonmeone to nurder Mario Tarin, a Mexican citizen who
accidentally killed McDaniel's son several years earlier. Based on
that information, the FBlI assigned Agent Dan Gonzal ez to contact
McDani el and pose as a hit man.

Gonzal ez first contacted McDaniel in the sumrer of 1991 and
offered to assist MDaniel with his "problem"2 At MDaniel's

suggestion, the nen agreed to neet at a |ater date when Gonzal ez

! McDani el al so received a $10,000 fine, terns of supervised rel ease,
and speci al assessnents.

2 Thr oughout the undercover operation, Gonzal ez recorded
each conversation he had with McDaniel with hidden tape recording
equi pnent .
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woul d be traveling through EIl Paso. MDaniel returned Gonzal ez's
subsequent call to set up the neeting, and MDaniel provided
Gonzalez with a work nunmber where he could be reached. At the
nmeeting, MDaniel stated that he previously paid an individual
$1,000 to kill Tarin, but the nurder never occurred. MDaniel and
Gonzal ez then agreed that Gonzal ez would kill Tarin for $9, 000 and
collect $1,000 fromthe first hired killer.?

Gonzal ez and MDaniel net again shortly thereafter, and
McDaniel related his difficulty in obtaining the noney to pay
Gonzal ez's fee. MDaniel then told Gonzal ez that he had contact ed
an individual who could get Gonzalez work either as a drug
trafficker or noney runner. The nen discussed |owering the price
of the nurder if MDaniel could procure additional work of an
unl awful nature for Gonzal ez. MDaniel subsequently indicated to
Gonzalez that he had collected the noney to pay Gonzalez for
killing Tarin. At MDaniel's suggestion, he and Gonzal ez net at a
busi ness owned by Ray Forti, a friend of MDaniel, and MDani el
gave Forti $4,000 to hold as a downpaynent for Tarin's nurder.
McDani el then drove Gonzal ez to Mexico where MDaniel identified
Tarin, his residence, place of business, and his vehicle.

Approxi mately two weeks thereafter, Gonzal ez called MDani el
and i nforned McDaniel that he was in Texas and ready to conmt the
mur der . Pursuant to his agreenent with MDaniel, Gonzalez then

went to Forti's shop to pick up the $4,000 downpaynent. Forti,

3 Gonzal ez al so told McDani el that he was a drug deal er and
a noney runner.
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however, refused to rel ease the noney w thout MDaniel's approval,
so McDaniel cane to the shop to give Gonzal ez the noney. To prove
that he killed Tarin, Gonzalez showed MDaniel pictures of the
body. ¢ Because MDaniel wanted to investigate whether Tarin
actually was dead, Gonzalez agreed to return the next week to
collect the remainder of the fee. Wen Gonzalez returned to
Forti's shop, Forti once again refused to pay Gonzal ez w thout
McDani el s authori zati on. Gonzalez then met with MDaniel, who
offered to sell marijuana, hand grenades, explosives, and a sawed-
of f shotgun to Gonzal ez. Later that sane day, the two nen net for
McDaniel to deliver the last installnent paynent, and MDani el
produced the shotgun, marijuana, and explosives along wth the
$5, 000 owed. FBI agents arrested McDaniel at this meeting.
|1

McDaniel initially contends that because the governnent
engaged in outrageous conduct as a matter of |aw, thus violating
his right to due process, the governnent should be barred from
prosecuting him McDani el specifically asserts that the
governnent's efforts to play on his grief over his son's death in
an attenpt to coerce himto surrender Lightborne's noney constitute
out rageous conduct. Additionally, MDaniel alleges that Gonzal ez
introduced the subjects of weapons and drugs into their
conversations to create additional offenses with which MDani el

could be charged, thereby increasing the FBI's | everage. The

4 Tarin cooperated with the FBI by posing, as if he were dead, for the
phot ogr aphs shown to McDani el . Tarin al so agreed to di sappear fromhis residence
and work during the week followi ng the "nurder."
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governnent, on the other hand, argues that it was legitimtely
i nvestigating both McDaniel's nmurder-for-hire schene and hi s noney
| aundering activities wth Lightborne. The governnent states that
al though McDaniel's notivation to kill Tarin may have origi nated
froma tragi c event, such an incentive neither justifies McDaniel's
conduct nor nakes the governnent's actions outrageous.

The outrageous conduct defense is applicable where "the
conduct of | aw enforcenent agents i s so outrageous that due process
principles would absolutely bar the governnment from invoking
judicial process to obtain a conviction." United States .
Russel |, 411 U. S. 423, 431-32, 93 S. C. 1637, 1642-43, 36 L. Ed.
2d 366 (1973). The defense is available only in the "rarest and
nost outrageous circunstances"))where the conduct of | aw
enforcenent officials is so outrageous as to be fundanentally
unfair or shocking to the universal sense of conscience. United
States v. Stanley, 765 F.2d 1224, 1231-32 (5th Gr. 1985); see
al so Russell, 411 U S at 432, 93 S. C. at 1643. Furt her nor e,
"the outrageous-conduct defense requires not only governnent
overinvolvenent in the charged crine but a passive role by the
defendant as well. A defendant who actively participates in the
crime may not avail hinself of the defense.” United States v.
Arteaga, 807 F.2d 424, 427 (5th Gr. 1986); see also United States
v. Yater, 756 F.2d 1058, 1066 (5th GCr.), cert. denied, 474 U S
901, 106 S. C. 225, 88 L. Ed. 2d. 226 (1985). We have never
invalidated a conviction on this ground. See United States v.

Collins, 972 F.2d 1385, 1396 (5th Cr. 1992), cert. denied,
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US |, 113 S. C. 1812, 123 L. Ed. 2d 444 (1993).

Assumi ng arguendo that Conzalez's actions constituted
out rageous conduct, we find that the record evidence denonstrates
that McDani el actively participated in the nmurder-for-hire schene.
Once CGonzalez offered his services, MDaniel |ocated Tarin,
gat hered $9, 000 for CGonzal ez' s paynent, drove Gonzal ez to Mexico to
identify Tarin, and arranged for Forti to hold the paynent for
CGonzal ez' s services. Mreover, when Gonzal ez confided that he was
i nvol ved with drug trafficking, MDaniel volunteered to introduce
hi mto other persons in the drug business and nade initial contacts
with these individuals on Gonzal ez's behalf. Thus, based on his
active participation in facilitating the nurder, MDaniel nmay not
avail hinself of the outrageous conduct defense. See, e.g., United
States v. Nissen, 928 F.2d 690, 693 (5th Cr. 1991); Stanley, 765
F.2d at 1232.

11

McDani el al so contends that the governnent entrapped himas a
matter of law into commtting the offenses of which he was
convi ct ed. McDani el asserts that Gonzalez entrapped him by
contacting on ei ght separate occasions to i nduce McDaniel to conmt
the nurder-for-hire offense. Additionally, MDaniel argues that it
was Gonzal ez who suggested that MDaniel becone involved wth
weapons. The governnent argues that MDaniel was predi sposed to
commt the nurder-for-hire offense because he had previously hired
another individual to nurder Tarin. As further evidence of

McDaniel's predisposition, the governnment points to MDaniel's
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ent husi astic participation in the nurder-for-hire schene.

"Entrapnent as a matter of law is established only where a
reasonable jury could not find that the governnent discharged its
burden of proving the def endant was predi sposed to conmt the crine
charged.” United States v. Arditti, 955 F.2d 331, 342 (5th CGr.),
cert. denied, ___ US __ , 113 S. . 597, 121 L. Ed. 2d 534
(1992). Where, as here, the district court gives an instruction on
entrapnent and the jury rejects the defense, "the standard of
review is whether, when viewng the evidence in the |ight nobst
favorable to the [ g]overnnent, a reasonable jury could find, beyond
a reasonabl e doubt, that the defendant was predi sposed to commt
the offense.” United States v. Morris, 974 F. 2d 587, 588 (5th Cr
1992); see also Jacobson v. United States, = US |, 112 S
Ct. 1535, 118 L. Ed. 2d 174 (1992). "It is well established that
a defendant's enthusiasm for the <crinme can satisfy the
predi sposition requirenent."” United States v. Hudson, 982 F.2d
160, 162 (5th Gr.), cert. denied, = US _ |, 114 S . 100,
126 L. Ed. 2d 67 (1993).

The record denonstrates that MDaniel desired to have Tarin
mur dered, had unsuccessfully attenpted to have Tarin killed on a
prior occasion, was willing to pay $9,000 to have Gonzal ez kil
Tarin, and was willing to sell a firearm drugs, and expl osives to
Gonzal ez. Moreover, MDaniel actively participated in the nurder-
for-hire schene by locating and identifying Tarin for Gonzal ez.

Furthernore, at no tinme did McDaniel resist participating in the
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proposed schene. Arditti, 955 F.2d at 343. W find that a
reasonable jury could determ ne beyond a reasonable doubt that
McDani el had the predisposition to commt the charged crines. See
United States v. Mira, 994 F.2d 1129, 1137-38 (5th Cr.), cert.
denied, __US __, S C. ___, 126 L. Ed. 2d 393 (1993).
|V
McDaniel's final contention is that the sentence inposed by
the district court on the nurder-for-hire count is unconstitutional
under the Fifth and Ei ghth Anendnents. He specifically contends,
W thout citing any authority, that application of the guidelines in
his case offends the Due Process Cause and results in the
i nposition of cruel and unusual punishnment because the guidelines
reconmmended as MDaniel's sentence the statutorily authorized
maxi mum sentence, thereby precluding the district court from
consi dering a range of punishnent.?®
A
The district court's inposition of the maxi num statutory

penalty in accord with Section 5GlL. 1(a) does not violate McDaniel's

5 Section 2E1. 4 provides that the base offense | evel for an
of fense involving the use of interstate commerce facilities in a
murder-for-hire schene is 32. The applicabl e sentence for MDani el
ranged from 121 to 151 nonths. See U S. S G ch. 5 part A
Sent enci ng Tabl e. However, the maxi numstatutory penalty permtted
for participating in a nurder-for-hire schene in violation of 18
US C 8§ 1958 is only 120 nonths. "Where the statutorily
aut hori zed maxi num sentence is less than the mninmm of the
applicable guideline range, the statutorily authorized mnaximm
sentence shall be the guideline sentence." US S G 85GL1
Accordingly, the district court inposed on MDaniel the maxi num
statutory sentence of 120 nonths. See United States v. Tayl or, 868
F.2d 125, 127 (5th Cr. 1989) (noting that when the guidelines and
the applicable statute conflict, the statute ultimtely governs).
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due process rights. MDaniel m stakenly contends that the district
court judge was "precluded from giving anything less than the
maxi munt sentence authorized by statute. However, the district
court has the authority to depart fromthe statutorily authorized
maxi mum sentence, even when that sentence is below the m ninmm
gui del i ne sentence. See U S.S.G 85GlL.1(a) comment. (backg'd)
(recognizing that "a sentence of less than [the statutorily
aut hori zed maxi numsent ence] woul d be a gui deli ne departure"); see
also United States v. Sayers, 919 F.2d 1321, 1324 (8th Cr. 1990)
(noting district court's discretion to downwardly depart fromthe
maxi mum statutory penalty used as the sentence guideline under
Section 5Gl1.1(a)). Moreover, the inposition of a nandat ory nmaxi num
sentence does not violate the Due Process C ause because

[t]he Constitution does not require individualized

sentences. Congress has the power to conpletely divest

the courts of their sentencing discretion and to

establish an exact, mandatory sentence for all offenses.

| f Congress can renove the sentencing discretion of the

district courts, it certainly may gui de that discretion

t hrough t he qui del i nes.
United States v. Wiite, 869 F.2d 822, 825 (5th Cr.) (citations
omtted), cert. denied, 490 U.S. 1112, 109 S. C. 3172, 104 L. Ed.
2d 1033 (1989); see United States v. Wolford, 896 F.2d 99, 101 &
n.2 (5th CGr. 1990) (finding that the district court was not
required to consider mtigating factors under the sentencing
gui delines). Accordingly, we reject MDaniel's argunent that the

district court violated his right to due process by inposing the

maxi mum sent ence all owed by statute.



B

McDani el next contends that the sentence inposed by the
district court violates the Ei ghth Arendnent's prohi bition agai nst
cruel and unusual punishnent. Appel l ate review of an alleged
Ei ght h Anrendnent sentencing violation is narrow

The appel l ate court is not to substitute its judgnent for

that of the | egislature nor of the sentencing court as to

the appropriateness of a particular sentence; it should

decide only if the sentence is within constitutional

limtations; and it should engage rarely in analyzing

whet her the sentenceis constitutionally di sproportionate

in light of deference to the sentencing court's

determ nation
United States v. Cardenas-Alvarez, 987 F.2d 1129, 1134 (5th Grr.
1993). "Absent inpermssible notives, incorrect information, or

nonconpliance" with the guidelines, we wll not find a
sentence inposed under the guidelines to violate the Eighth
Amendnent. See United States v. Sullivan, 895 F.2d 1030, 1032 (5th
Cir.), cert. denied, 498 U S. 877, 111 S. C. 207, 112 L. Ed. 2d
168 (1990).

We find that the sentence inposed by the district court does
not constitute cruel and unusual punishnent. The district court
conplied with the guidelines when sentenci ng McDani el, and McDani el
has not denonstrated that the district court acted on the basis of
i nperm ssible notives or incorrect information. Accordi ngly,
McDani el has not stated a valid Ei ghth Anendnent claim

\Y,
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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