UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8086
Summary Cal endar

IN THE MATTER OF: GARY W JOHNSON
Debt or .
GARY W JOHNSON
Appel | ant,
VERSUS
TEXAS VENTURE PARTNERS, ET AL.,
Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-91- CV-605)

(Novenber 22, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !
Inissue is the preclusive effect of a state court judgnent in
a bankruptcy court dischargeability proceeding. W hold that the
bankruptcy court correctly applied principles of issue preclusion
in ruling that the debts in issue were nondischargeable.

Accordi ngly, we AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

In 1985, Texas Venture Partners and others brought suit in
Texas state court against Gary W Johnson, his business partner,
and two corporations controlled by them claimng that Johnson and
his partner, David Christian, had nade fraudul ent representations
that induced the plaintiffs to invest in an oil and gas prospect.
Suit was brought under several theories of recovery, including the
Texas Busi ness and Commerce Code § 27.01 (statutory fraud); common
law fraud; and the Texas Deceptive Trade Practices - Consuner
Protection Act (DTPA), V.C.T.A, Bus. & C. § 17.41 et seq. A jury
found for Venture Partners in May 1987.

The verdict did not include attorney's fees; Venture Partners
moved successfully for an interlocutory judgnent and a newtrial on
this issue. Again, Venture Partners prevailed in the new tria
(attorneys' fees); and in Decenber 1988, a final judgnent was
entered for both trials.

Before the new trial, however, Johnson had filed in January
1988 a voluntary petition under Chapter 7 of the Bankruptcy Code.?
Attenpting to protect their state court judgnent from di scharge,
Venture Partners filed their conplaint against dischargeability,
claimng that the debt under the state court judgnent (including

the attorney's fees) should be excepted from discharge under 8§

2 After his Chapter 7 filing, Johnson sought to renove the tri al
on attorney's fees to federal district court. That court renmanded
the case to the state court that had tried the case on the nerits,
resulting in the judgnent discussed supra.
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523(a)(2)(A) of the Bankruptcy Code.® Later, Venture Partners
moved for summary judgnent on this issue, contending, inter alia,
that the state judgnent precluded relitigation of any of the
el ements of § 523(a)(2)(A).

The bankruptcy court ruled that sone of the requirenents for
i ssue preclusion had been net, but that an evidentiary hearing was
needed t o det erm ne whet her ot her requi renents of the doctrine were
satisfied.* After that hearing on January 30, 1990, the bankruptcy
court ruled that the state judgnent precluded relitigation of the
matters covered by the 8 523 claim Accordingly, it entered
judgnent in favor of Venture Partners, adopting certain jury
findings and the state court final judgnent.

After Johnson's notions for rehearing and a new trial were
deni ed, he appealed to district court, which affirned.

1.
Johnson contends that the bankruptcy court erred by giving

preclusive effect to the state court judgnent, and by granting

3 Section 523(a)(2)(A) excepts fromdischarge debts that are

for noney, property, services, or an extension,
renewal, or refinancing of credit, to the extent
obt ai ned by --

(A) false pretenses, a false representation, or
actual fraud, other than a statenent respecting the
debtor's or an insider's financial condition[.]

Bankruptcy Code 8§ 523(a)(2(A), 11 U. S.C. 8§ 523 (1993).

4 At issue in the hearing was whether the case had been
"actually litigated" in state court (where Johnson at tines
proceeded pro se). The bankruptcy court found that it had;

Johnson does not appeal this issue.

3



summary judgnent for Venture Partners accordingly. O course, we
review a summary judgnent de novo. Abbott v. Equity G oup, Inc.,
2 F.3d 613, 618 (5th G r. 1993) (citing Degan v. Ford Mtor Co.,
869 F.2d 889, 892 (5th Cr. 1989)). It is proper if thereis "no
genui ne issue as to any material fact and ... the noving party is
entitled to a judgnent as a matter of law." Id. at 618-19; Fed. R
Cv. P. 56(c).

I n seeking summary judgnent, Venture Partners contended that
the state verdict had preclusive effect because "[t]he jury's
answer to Special Issue No. 1 ... establishes that the jury and the
State District Court found that ... Johnson commtted actual fraud
upon each of the Plaintiffs within the neaning of 11 U S. C, 8§
523(a)(2)(A)." Johnson asserts that issue preclusion was
i nappropriate for a variety of reasons.

A

Johnson initially contends that issue preclusion is
i nappropriate for policy reasons, because the bankruptcy court
"must make an i ndependent determ nation of all elenents conprising
the conplaint ... [and] ... may not abandon its duty to the state

courts" through issue preclusion.® This argument is neritless.

5 Johnson nmakes nuch of the fact that the bankruptcy court
"abandon[ ed] its duty" to nake i ndependent determ nations, because
it did not have before it the transcript of the state proceedi ngs.
We have previously held, however, that the bankruptcy court need
not consider the trial transcript; In appropriate cases,
consideration of " portions of the record " will suffice. 1In Re
Davis, 3 F.3d 113, 115 (5th Gr. 1993) (quoting G ogan v. Garner,
498 U.S. 279, 282 (1991)).



| ssue preclusion principles properly apply to proceedi ngs under 8§
523(a). Grogan v. Garner, 498 U. S. 279, 284 & n.11 (1991).°
B
| ssue preclusion applies if the following requirenents are

net :

(1) the issue to be precluded nust be identical to

that involved in the prior action; (2) in the prior

action the i ssue nmust have been actually litigated;

and (3) the determ nation made of the issue in the

prior action nust have been necessary to the

resul ting judgnent.
In Re Davis, 3 F.3d 113, 114 (5th Cr. 1993) (citing In Re Shuler,
722 F.2d 1253, 1256 n.2 (5th Gr.), cert. denied, 469 U S. 817
(1984)). Johnson contends that the first and third requirenents

were not net. W address first the third requirenent.

6 Johnson al so contends that the state judgnent cannot precl ude
further litigation because it is void. Johnson's theory is that
the state court lacked jurisdiction to enter a judgnent for
rescission and for attorneys' fees under common |aw or statutory
fraud. This contention also nmust fail, for two reasons.

First, as we discuss infra, rescission and attorney's fees are
avai | abl e renedi es under Texas common-| aw or statutory fraud.

Second, a nere error in granting relief does not render a
j udgnent void under Texas law. Instead, it is void only when the
court entering it lacks jurisdiction over the parties or subject
matter, or when the <court acts outside its statutory or
constitutional authority. See, e.g., Shoberg v. Shoberg, 830 S. W 2d
149, 152 (Tex. App. - Houston [14th Dist.] 1992); Austin |ndep
Sch. Dist. v. Sierra Cub, 495 S.W2d 878, 882 (Tex. 1973). This
is not such a case. Even if the state judgnent was erroneous
because the relief granted was wunavailable under Texas | aw,
Johnson's renedy was to use ordinary appell ate or other procedures
to correct it. See Browning v. Navarro, 887 F.2d 553, 562-63 (5th
Cir. 1989). He did not do so; and, as the bankruptcy court noted,
he "may not re-urge these contentions in this forum by way of a
collateral attack on an otherwi se valid state court judgnent."
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The bankruptcy court found that the state jury findi ngs under,
inter alia, Special Issue No. 1, were necessary to the state
j udgnent . That issue asked whether Johnson had commtted fraud
upon any of the plaintiffs, with respect to the sale of interests
inthe prospect. The jury decided that Johnson had commtted fraud
on all of the plaintiffs.

Johnson contends that this finding was not necessary to the
j udgnent, because it dealt with fraud clains under either common
law or statutory fraud, not with DTPA cl ains. Essentially, he
asserts that rescission and a grant of attorney's fees are
i nconpati ble with any theory of recovery other than one under the
DTPA.

The parties do not dispute that rescission is an avail able
remedy for common law fraud; it also is available under statutory
fraud. See, e.g., Yarbrough v. Cooper, 559 SSW 2d 917 (Tex. G v.
App. - Houston [14th Dist.] 1977). Further, attorney's fees are
explicitly available in fraud cases. V.C.T.A, Bus. & C § 27.01.
The bankruptcy court did not err in determning that the finding
was essential to the state court judgnent.

2.

Johnson al so contends that the di schargeability i ssues are not
the sanme as those resolved by the state judgnent. Hs claim
centers on certain of the 20 "Representations and Failures to
Di sclose" that were submtted to the jury in conjunction wth

Special Issue No. 1, and which were adopted by the bankruptcy



court. Johnson contends that the jury's finding of fraud was based
in part on its consideration of the "Representations and Fail ures
to Disclose." He asserts that the "nultifarious" nature of the
list makes it inpossible to determ ne which of the 20 itens was the
basis for the jury's finding of fraud under Special |ssue No. 1,
and that certain of the 20 itens woul d not i ndependently support a
finding of nondi schargeability under 8§ 523(a)(2(A).

This argunent is not well taken. As the bankruptcy court
concl uded, the jury findings on Special Issue No. 1 alone, w thout
regard to the Representations and Failures to Disclose, support a
finding of nondischargeability under 8 523(a)(2)(A). That issue
read in relevant part as foll ows:

In connection with this Special |ssue, you are
instructed that a person conmts FRAUD by his
REPRESENTATI ON when he nakes:

1. a representation of an existing or past
materi al fact;

2. which is [fal se];

3. which he knew was false at the tine he
made it;
4. the representation is nade to an i nvestor

wth the intent to induce the investor to
invest in the Gonzales O | Prospect;

5. the investor acts in reliance on the
representation by investing in the
Gonzales Ol Prospect; and

6. such action was to the investor's
detrinment by incurring obligations and
liabilities which would not have been
i ncurred but for such representations.

A fact is a material fact if it would likely
af fect the conduct of a reasonable investor with



reference to his investnent in the Gonzales Ol
Pr ospect.

(Enphasi s added.)

This instruction, pursuant to which the jury found that
Johnson had commtted fraud as to each of the plaintiffs, tracks
the elenments of fraud as required by 8 523(a)(2)(A).” That is, to
support such nondi schargeability, the m srepresentati ons nust have
been: "(1) knowi ng and fraudul ent fal sehoods, (2) describing past
or current facts, (3) that were relied upon by the other
part[ies].” In Re Allison, 960 F.2d 481, 483 (5th Gr. 1992). The
special issue nore than adequately addresses each of these
elenments; and a jury finding of fraud under the special issue is
identical, for purposes of issue preclusion, to a finding for 8§
523(a) (2) (A) purposes that Johnson comm tted fraud.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

! We note that Johnson contends, for the first tinme on appeal,
that Texas statutory fraud and common-law fraud do not require
"knowi ng and fraudul ent m srepresentation,” as 8§ 523 requires. W
decline to address this issue, because it was not raised
previ ously. E.g., Russell v. Sun Anerica Securities, Inc., 962
F.2d 1169, 1176 (5th Gr. 1992).



