IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8079
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JAVI ER ROBLES- PANTQJA,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(SA-90-CVv-1-1 (SA-87-CR-48))

(April 28, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

This appeal is fromthe denial of a § 2255 noti on.

Javi er Robl es-Pantoja ("Robl es") was convicted by ajury trial
of conspiracy to distribute and distribution of cocaine. He was
sentenced to a ten-year term of inprisonnment for conspiracy to
distribute cocaine (Count 1), a ten-year termof inprisonnment for

distribution of cocaine (Count 2), a four-year term of special

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



parol e, and a $100 speci al assessnent. |d. at 274; U.S. v. Robles-

Pantoja, 887 F.2d 1250, 1253 (5th Cr. 1989). Because the conduct
of conviction took place prior to Novenber 1, 1987, the Sentencing

GQuidelines did not apply. See Robl es-Pantoja, 887 F.2d at 1261

n. 13.

In a direct appeal to this court, Robles challenged, inter
alia, the inposition of consecutive sentences for the conspiracy
and cocaine distribution convictions, and the inposition of a
prison termw thout parole for Count 2. 1d. at 1257-58, 1261. W
affirmed Robles's convictions and sentences. |1d. at 1261-62.

Robl es, pro se, filed a 8 2255 notion with the district court.
I n support of the notion, he filed a nmenorandumof | aw raising the
sane issues raised by himin this appeal.! Then, Robles, wth
counsel, filed a second nenorandum of |aw, which addressed his
ineffective assistance of counsel claim The district court,
adopting the magi strate judge's recommendati on, deni ed the notion.
Robles filed a Rule 59(e) notion, which was deni ed by the district
court. Robles then appeal ed.

I
On appeal, Robles first argues that the consecutive sentences

are inproper because the sentence for Count 1 provides for the

1'n the district court and in his appellate brief, Robles
argued that the governnent exceeded its jurisdiction. He argued
t hat the PSR cont ai ned an erroneous drug quantity. Robles concedes
these two issues in his reply brief. Therefore, we need not
consi der them



possibility of parole; whereas, the sentence for Count 2 is w thout
par ol e.
In Robles's direct appeal, we rejected his challenge to his

consecutive sentences stating that[t]his argunent is forecl osed by
our decisionin US. v. Prati, 861 F.2d 82, 88 (5th Gr. 1988), in
which we held that conspiracy to possess cocaine with intent to
distribute it and possession of cocaine with intent to distribute
it, the object offense of the charged conspiracy, were separate
crinmes and coul d support separate consecutive sentences.

Robl es- Pantoja, 887 F.2d at 1261. Furthernore, in that decision,

we upheld the district court's inposition of the sentence w thout
parole for Count 2. Because Robles's present challenge was
di sposed of by this court on direct appeal, we will not revisit the

issue in a 8§ 2255 proceeding. See U.S. v. Jones, 614 F.2d 80, 82

(5th Gr.), cert. denied, 446 U S. 945 (1980); U.S. v. Kalish, 780

F.2d 506, 508 (5th Cir.), cert. denied, 476 U S. 1118 (1986).

|1

Robl es next argues that his sentence is substantially nore
onerous than the sentences of his codefendants. He contends that
t he di sparate sentenci ng of the defendants indicates that the judge
inproperly used his (Robles's) prior crimnal history as a basis
for inposing sentence.

"Rel i ef under 28 U S.CA 8§ 2255 is reserved for
transgressions of constitutional rights and for a narrow range of
injuries that could not have been raised on direct appeal and
woul d, if condoned, result in a conplete mscarriage of justice."

US. v. Vaughn, 955 F.2d 367, 368 (5th Gr. 1992). A




nonconstitutional claim that could have been raised on direct
appeal , but was not, may not be raised in a coll ateral proceeding.

US v. Shaid, 937 F.2d 228, 232 n.7 (5th Cr. 1991) (en banc),

cert. denied, 112 S.Ct. 978 (1992). Because the issue argued by

Robles is "not of constitutional dinmension and could have been
asserted on direct appeal, he has failed to bring his clainf]
wthin the limted scope of habeas relief under Section 2255."

U.S. v. Capua, 656 F.2d 1033, 1038 (5th Gr. 1981).

Even if this court were to consider the nerits of Robles's
contention, one co-defendant's sentence is not a "yardstick" by
which to neasure the sentence of another co-defendant. U.S. .

Sparks, 2 F.3d 574, 587 (5th Gr. 1993), cert. denied, 114 S. C

899 (1994). A nere disparity of sentences anong codef endants does

not, alone, constitute abuse of discretion. U S Vv. Lindell, 881

F.2d 1313, 1324 (5th Cr. 1989), cert. denied, 496 U. S. 926 (1990).

1]
Finally, Robles <contends that he was denied effective
assi stance of counsel.
This court reviews clains of i neffective assi stance of counsel
to determ ne whet her counsel's performance was both deficient and

prejudicial to the defendant. U.S. v. G pson, 985 F.2d 212, 215

(5th Cr. 1993). To establish "prejudice," the defendant is
required to show that, but for counsel's unprofessional errors,
there is a reasonabl e probability that the result of the proceedi ng

woul d have been different. Strickland v. Washi nqgton, 466 U. S. 668,




694, 104 S. . 2052, 80 L.Ed.2d 674 (1984). To show defi ci ent
performance, the defendant nust overcone the strong presunption
that the attorney's conduct falls within a wi de range of reasonabl e
prof essi onal assistance. |d. at 689. |If the defendant nekes an
i nsufficient show ng on one of the conponents of the inquiry, the
court need not address the other. |[|d. at 697.

Robl es contends that his counsel was ineffective because he
failed to argue issues 1 and 2, as well as those i ssues he concedes
in his reply brief. Because these contentions are without nerit,

Robl es' s counsel was not ineffective in failing to pursue them

Robl es further argues that his counsel was i neffective because
he failed to communicate to hima plea offer. In denying Robles's
nmotion, the district court, wthout hol ding an evidentiary heari ng,
determned "that the record adequately reflects that no plea
bargain was offered.”" "[Clontested fact issues ordinarily may not
be deci ded on affidavits al one, unless the affidavits are supported

by other evidence in the record.” U.S. v. Hughes, 635 F.2d 449,

451 (5th Gr. 1981) (citations omtted). However, a 8 2255 notion
"does not automatically nmandate a hearing. Wien the files and
records of a case make mani fest the | ack of nmerit of a Section 2255
claim the trial court is not required to hold an evidentiary
hearing." |d. Moreover, factual issues in 8 2255 cases may be
decided on affidavits if those affidavits are not contradicted by

record evidence. | d.



Attached to the governnment's response to Robles's § 2255
motion is an affidavit of Robles's former attorney, Bernie
Martinez, in which Martinez states that "the governnment never
offered any type of plea bargain . . . ." The record does not
contradict the assertions nade in the affidavit. Robles's argunent
is premsed on Justice Departnent policy encouraging plea
bargaining. This policy is not relevant to the issue of a plea
offer in Robles's case. Because the district court could fairly
resol ve the i neffective assi stance of counsel claim no evidentiary

heari ng was necessary. See U.S. v. Smth, 915 F.2d 959, 964 (5th

Cr. 1990). The finding that no plea offer was nmade was not

clearly erroneous, see Hughes, 635 F.2d at 451 and, consequently,

is no basis for an ineffective counsel claim
The district court's denial of Robles's 8§ 2255 notion i s

AFFI RMED



