UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-8065
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

NAPOLEON M CHAEL M LES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(W 92- CA-218 (90-CR-102))
(January 27, 1994)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
| . BACKGROUND
Napol eon Mles pled guilty in COctober 1990 to possessing a
firearm 18 U.S.C. § 922(g). Because MIles had three prior felony
convictions, the district court sentenced himto fifteen years, the

statutory mninmum under 18 U S.C. 8§ 924(e). W affirmed his

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conviction on appeal. See United States v. Mles, 947 F.2d 1234

(5th Gir. 1991).

I n August 1992, Mles filed a notion in federal district court
to vacate or correct his sentence pursuant to 28 U S.C. § 2255.
Mles first asserted that the district court at his original trial
erred in three ways: (1) concluding that he was seized wth
probable cause and, therefore, (2) not suppressing evidence
obtai ned fromthe seizure; and (3) inposing the statutory m ni mum
sentence of fifteen years. Mles also asserted in his notion that
he had a legal right to withdraw his guilty plea. The district
court below rejected Mles' four clains and denied his notion
M| es now appeal s.

1. DI SCUSSI ON
A Wthdrawal of the Guilty Plea

We have noted before that a defendant seeking to withdraw a

pl ea of guilty at the post-sentencing stage nust | eap a "nonunent al

hurdle.” United States v. Hoskins, 910 F.2d 309, 311 (5th Gr.

1990) . Specifically, he nmust show "'a fundanental defect which

inherently results is a conplete mscarriage of justice' or 'an
om ssion inconsistent with the rudinentary demands of fair

procedure.'" 1d. (quoting Hll v. United States, 368 U. S. 424, 428

(1962)).

Mles has failed to clear the hurdle. He has denonstrated
nothing nore than he is unhappy with his sentence. As it is
requi red, the sentencing court nmade certain that M| es understood

the terns and consequences of his guilty plea. The court also



ascertained that the governnent had not represented or prom sed a

nmore | enient sentence. The district court's decision to not permt
Mles to wwthdraw the guilty plea was whol |y appropri ate.
B. Probabl e Cause and Suppression of the Evidence

We have stated on several occasions that, by entering a plea

of guilty, a crimnal defendant waives all non-jurisdictional

defects, constitutional or otherwise, in the proceedi ngs bel ow.

United States v. Bell, 966 F.2d 914, 915 (5th Gr. 1992); United

States v. Smallwood, 920 F.2d 1231, 1240 (5th Cr. 1991) (quoting
Tollett v. Henderson, 411 U S. 258, 267 (1973)); Barrientos v.

United States, 668 F.2d 838, 842 (5th Cr. 1982). Accordingly, the

district court's dispensation of this issue was appropri ate.
C. Statutory M nimum Sentence
We have established that 8 2255 provides recourse only for

vi ol ati ons of constitutional rights and for that narrow conpass
of other injury that could not have been raised on direct appeal
and, would, if condoned, result in a conplete mscarriage of

justice.'" United States v. Perez, 952 F.2d 908, 909 (5th Cr.

1992) (quoting United States v. Capua, 656 F.2d 1033, 1037 (5th

Cir. 1981)). To invoke this procedural bar, the governnent nust

raise it inthe district court. United States v. Drobny, 955 F. 2d

990, 995 (5th Cr. 1992). Mles failed to raise this issue when he
shoul d have, i.e., his first appeal. See Mles, 947 F. 2d at 1235.
The governnent, for its part, raised Mles' omssion to the

district court below Mles may not raise the i ssue now.



I'11. CONCLUSI ON

For the reasons stated above, the district court is AFFI RVED.
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