UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-8059
Summary Cal endar

JAMES WASHI NGTQN, JR.,
Pl ai ntiff-Appellant,
VERSUS

FNU DODD, O ficer Co. 111
and CRAIG W MANNINS, Capt.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W92 CV 200)

(Sept enber 23, 1993)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !
Appel l ant, a Texas state prisoner, proceeding pro se and in
forma pauperis, sued under 42 U. S.C. § 1983 asserting severa
clains against prison officials. Followng a hearing pursuant to

Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985), the district

court dismssed his clains as frivolous under 28 U S.C. § 1915(d).
Washi ngton appeals. W affirm

Appel l ant clains deliberate indifference to a serious nedi cal

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



need because a guard took away his wal king cane. The Spears
evidence showed Appellant did not need the cane for short
di stances, and did not regularly use it; that he threatened guards
and other inmates with it; and that it was found nedically
unnecessary only a few days after the incident of which he
conplained. There is no basis in law or fact for this claim No
serious nedical need has been shown.

Next, Appellant clains his cane was taken from him in
retaliation against himfor having testified against the guard in
a m sconduct hearing. He does not show that taking the cane
limted his access to the courts or his right to file a grievance.
He does not offer any evidence to show that the taking was indeed
inretaliation for anything. No constitutional violation has been
shown.

Washi ngton al so alleges that, when his cane was taken, the
officer who took it directed another officer to wite up a
disciplinary report against Appellant. He clains this was
retaliatory. Appellant has not shown, however, that the wite-up
ever occurred. There is, therefore, no arguable basis in fact for
a retaliation claim

Washington's claimthat the district court did not afford him
a de novo review of the nmgistrate judge's report and
recomendation fails because he is not entitled to such review
since he failed to object to the report and recomrendati on within
the ten-day period prescribed by 28 U S.C. 8 636(b)(1)(C; Cay v.
Estelle, 789 F.2d 318, 321 (5th Cr. 1986).



Appel  ant al so contends that the Defendant's all eged actions

violated his rights under Ruiz v. Estelle, 503 F. Supp. 1265 (S. D

Tex. 1980), affirned in part and reversed in part, 679 F.2d 1115,

anended in part and vacated in part, 688 F.2d 266 (5th Cr. 1982),

cert. denied, 460 U. S. 1042 (1983). This assertionis insufficient

in law to establish a 8 1983 claim G een v. MKaskle, 788 F.2d

1116, 1122-24 (5th Cr. 1986).

Finally, Appellant alleges that the district court nmade an
i nproper credibility assessnent by relying on a tape recording of
a prison disciplinary hearing to refute his nmedical claim This
contention |lacks any arguable basis in fact. There is in this
record no reference to any tape.

AFFI RVED.



