IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8051
Conf er ence Cal endar

ROBERT M DI SMJKES,
Peti ti oner- Appel | ant,
vVer sus
JAMES A. COLLINS, Director,
Texas Departnent of Crimnal Justice,
I nstitutional Division,
Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. EP-91-CV-3
© August 17, 1993
Before JOLLY, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Robert M Di snmukes has appealed the district court's deni al
of his petition for habeas corpus relief relative to his
convictions in a Texas state court of burglary of a habitation
and attenpted nurder. W affirm

Di snukes rai sed several grounds in his federal habeas

petition. He has briefed only two issues, however. Thus, he has

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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in effect abandoned his ot her habeas grounds. See Fransaw v.

Lynaugh, 810 F.2d 518, 523 n.7 (5th Cr. 1987).

D smukes contends that he is entitled to relief because the
state trial court's denial of a continuance violated his
constitutional right to be represented by counsel of his choice
at his nental -conpetency trial before a jury. (After D snukes
had been convicted, on appeal the state appellate court had
remanded for a conpetency hearing.) He argues that the denial of
his right to counsel of his choice at the conpetency hearing
constituted prejudice per se.

The state trial court required that Di snmukes be represented
at the conpetency trial by the previously court-appointed
Attorney Robert Wales, who was ready to proceed. The court
denied a notion for continuance nmade by retained Attorney Arvel
Ponton on the day of the hearing. Ponton was not prepared to go
to trial that day. The court was under instructions of the
appellate court to hold the trial within 90 days, i.e., by
January 26, 1988; the court had other cases on its docket so that
reschedul i ng by that date was not feasible; and the prospective
jurors and witnesses were in court on January 5 for the trial.

"While it cannot be disputed that the Sixth Arendnent to the
Constitution grants an accused in a crimnal prosecution an
absolute unqualified right to have the assistance of counsel for
his defense, it does not necessarily follow that his right to a

particular counsel is absolute and unqualified." United States

V. Sexton, 473 F.2d 512, 514 (5th G r. 1973) (enphasis in the

original). "Last mnute requests [for a change of counsel] are
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di sfavored,"” so that the denial of a continuance for that purpose
"W ll not be reversed absent a clear abuse of discretion."”

United States v. Silva, 611 F.2d 78, 79 (5th Cr. 1980); accord

United States v. Magee, 741 F.2d 93, 94-95 (5th Cr. 1984).

Di snukes contends that the district court reversibly erred
by requiring himto denonstrate that prejudice resulted fromthe
state court's denial of his request for a continuance. He relies

on Gandy v. State of Al abama, 569 F.2d 1318 (5th Cr. 1978),

wherein this Court held that the petitioner's "trial was rendered
fundanental ly unfair when [he] was effectively denied his right
to choose his counsel."” [|d. at 1327.

D snmukes does not advert to this Court's decision in

McFadden v. Cabana, 851 F.2d 784, 788 (5th Cr. 1988), cert.

deni ed, 489 U. S. 1083 (1989), which cited Gandy. MFadden held

that "[t]o warrant federal habeas relief, the denial of the
conti nuance nust have been not only an abuse of discretion but
also "so arbitrary and fundanmentally unfair that it denied [the
petitioner] due process.'" [|d. (footnote omtted). Accordingly,
"[t]he petitioner making this claimnust show prejudice fromthe
deni al of the continuance." Id. This holding is not contrary
to the teaching of Gandy that "in the unusual case the denial of
a continuance may be so arbitrary and so fundanentally unfair as
to do violence to the Constitutional principle of due process.”
569 F.2d at 1323 (footnote omtted).

The transcript shows that at the conpetency trial D snukes
was represented by counsel who was fully famliar wth the case

and who was prepared to represent him Al though D snmukes knew by
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Novenber 7 that there would be a conpetency hearing, he did not
notify the court of his desire to be represented by recently
retai ned counsel until the date of the trial. Disnukes actually
di scussed with that attorney the possibility that he m ght
represent Disnukes al nbst two weeks prior to the trial. Under
t hese circunstances, the fact that D snukes first |earned of the
trial date on the previous day, did not render the denial of his
nmotion for a continuance fundanentally unfair. Moreover,
Di snukes has not attenpted to nake the requisite show ng that
prejudice resulted fromthe denial of a continuance. MFadden,
851 F.2d at 788.

Finally, D snukes contends that the district court abused
its discretion in overruling the magi strate judge's finding and
recomendation that he was entitled to habeas relief. This |acks
merit because "[a] judge of the court may accept, reject, or
nmodi fy, in whole or in part, the findings or reconmendati ons nade
by the magistrate." 28 U.S.C. §8 636(b)(1).

The judgnent of the district court is AFFI RVED



