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HAYDEN W HEAD, Jr., D strict Judge:
Fred and Bonni e Starling appeal froma jury verdict finding in
favor of the defendants. Specifically, they challenge the

followng of the district court's orders: (1) an order denying

"District Judge of the Southern District of Texas, sitting by
desi gnati on.

"*Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



leave to file a sixth anended conplaint; (2) an order striking the
parties' second joint pretrial order, filed in 1992; (3) an order
denying leave to file a trial anendnent of the joint pretrial
order; (4) an order excluding the testinony of Jerry Shorten, one
of plaintiffs' wtnesses; (5) an order allow ng Paul Wnack, an
unlisted defense witness, to testify; and (6) the court's jury
instructions. Sheriff Boutwell and W1 Ilianmson County cross-appeal,
chal l enging the district court's award of sanctions against them
and their attorney, Janes Ludlum Ludl um al so chal | enges that
award in his own appeal. W affirmthe district court's orders
except as to the fee awarded to |lift the bankruptcy stay.
| . THE STARLI NGS' APPEAL ON THE MERI TS
A. Facts and Proceedi ngs Bel ow

Charles Elkins, Fred Starling's landlord, obtained a civil
judgnment against Starling in the amunt of $1,436.50. El ki ns
requested a wit of execution, which was issued on February 3,
1988. In order to execute that wit, WIIlianmson County Constable
Charles Fuller went to a pawnshop owned by Starling. Wen Fuller
attenpted to serve the wit on Starling, Starling becane quite
angry. Though there is sone dispute as to the exact words used by
Starling, Fuller testified that Starling threatened to shoot himif
he attenpted to take anything fromthe store in execution of the
wit. Starling clains that Fuller becane angry when he saw t hat
Starling was supporting Fuller's opponent in an upcom ng el ection.

Ful l er reported the substance of the encounter to Sergeant



Ruby Johnson, the civil warrants officer at the WIlianson County
Sheriff's Departnent. Because Sergeant Johnson believed Starling's
threat violated the crimnal |aws, she summoned the officer in
charge of crimnal matters, Sergeant Dennis Jaroszewski. Sergeant
Jaroszewski took Fuller's statenent and ordered Deputy David
Proctor to prepare a crimnal conplaint against Starling. Fuller
brought the conplaint to a Justice of the Peace, who issued a
warrant for Starling's arrest for aggravated assault on a |aw
enforcement officer and set bond in the anount of $25, 000. 00.

Upon learning of the warrant for his arrest, Starling
surrendered and was placed in jail for six days. Starling
testified that during the time he was in jail, both Sergeant
Johnson and Constable Fuller visited himin jail, urging himto pay
off the civil judgnent. After his bond was reduced to persona
recogni zance and his wife paid off the civil judgnent, Starling was
rel eased. At the suggestion of Fuller, the charges against
Starling were dropped several nonths |ater.

In February 1989, the Starlings filed suit against Fuller
Proctor, Johnson, Jaroszewski, and GCene Hutchinson, another
enpl oyee of the WIlianson County Sheriff's Departnent. In their
conplaint, the Starlings alleged violations of 42 U . S.C. § 1983 and
Texas state law, claimng that Starling was falsely arrested and
i nprisoned, maliciously prosecuted, and otherwise wongfully
treated by the defendants. Plaintiffs clained defendants acted in

retaliation for Starling's support of Fuller's political opponent



and for Starling's earlier conplaints about Jaroszewski and
Hut chi nson in connection with their handling of a famly dispute.
In May 1991, plaintiffs added Sheriff JimBoutwell and WIIianson
County as defendants. After a trial in Cctober 1992, a jury found
in favor of the defendants on all clains.
B. Discussion
1. The Sixth Amended Conpl ai nt

On May 1, 1992, the Starlings filed a notion for |eave to file
their sixth amended conplaint. The Starlings wished to add a claim
alleging the defendants retaliated against them after arresting
Fred Starling in violation of their First Amendnent rights. The
court denied their notion to anend on May 19, 1992. The Starlings
chal l enge that denial, contending it was an abuse of the tria
court's discretion.

Federal Rule of G vil Procedure 15(a) provides that | eave to
anmend conplaints "shall be freely given when justice so requires.”
The decision as to whether to grant leave is "entrusted to the
sound di scretion of the district court, and that court's ruling is
reversible only for an abuse of discretion.” Wmmyv. Jack Eckerd
Corp., 3 F.3d 137, 139 (5th Cr.1993) (citations omtted). Though
| eave need not be automatically granted, the district court's
di scretion is not unbounded. 1d. (citations omtted). " "[I]f the
district court lacks a "substantial reason” to deny |leave, its
discretion is not broad enough to permt denial.' " Id. (quoting

Jam eson v. Shaw, 772 F.2d 1205, 1208 (5th G r.1985)). The



district court may consi der such factors as undue del ay, bad faith
or dilatory notive on the part of the novant, repeated failure to
cure deficiencies by anendnents previously all owed, undue prejudice
to the opposing party, and futility of amendnent. |d. (citations
omtted).

In Wmm plaintiffs sought |eave to anmend their conplaint
after defendants filed a notion for summary judgnent. The record
showed that the plaintiffs sought leave to add clains based on
facts of which they were aware before they initiated their action.
This Court held that awareness supported a finding of bad faith and
dilatory notive. Wmm 3 F.3d at 141. Here, the record also
supports such a finding. The defendants' actions form ng the basis
for plaintiffs' clainms of retaliation occurred in 1987 and 1988,
well before plaintiffs filed their original conplaint in this
action.! Though the Starlings argue they only | earned of a pattern
of retaliation in discovery during March and April of 1992, the
actual conduct upon which plaintiffs based the claimoccurred nmuch
earlier. Further, the plaintiffs knew of the conduct at the tine
it occurred. The pattern discovered in 1992 woul d only add support
to their claim it was not the conduct upon which plaintiffs
sought to base their claim Because plaintiff waited so long to

attenpt to add the claim the district court could have found

The Starlings argue defendants should have had notice of a
First Amendnent retaliation claimas early as the filing of their
fourth anmended conplaint in May, 1991. Accordingly, plaintiffs as
much as admt they had a basis for their retaliation claimat |east
a year before they sought to add the claim



plaintiffs' made their notion for |leave to anmend in bad faith
Accordingly, the district court's denial of the notion was not an
abuse of discretion.
2. The 1992 Pretrial Order

On May 15, 1991, the parties filed a joint pretrial order.
On May 1, 1992, the parties submtted a second joint pretrial
order. The second order included plaintiffs' purported retaliation
claim The order did not contain the parties' signatures, as
required by the Local Rules for the Wstern District of Texas
Because of that deficiency, the court struck the pretrial order on
May 19, 1992. On appeal, the Starlings claimthe district court
erred because they were given no opportunity to cure any problem
wth the pretrial order.

The Starlings' argunent that they were given no opportunity to
cure the deficiencies of the 1992 pretrial order does not conport
wth the facts. The order striking the pretrial order clearly
stated the pretrial order did not conply with the Local Rules
Nei ther party attenpted to resubmt the order at any tinme between
May 19, 1992, when it was struck, and COctober 12, 1992, when trial
began. Cearly, the parties had sufficient opportunity to cure any
deficiencies in the  pretrial or der by resubmtting it.
Accordingly, plaintiffs' argunent |acks nerit.

3. The Suppl enental, or Trial, Anmendnent to Pretrial O der
On the second day of trial, the Starlings filed a notion for

leave to file a trial anmendnent to the 1991 pretrial order.



Apparently, the notion was the Starlings' final attenpt to plead a
claim of post-arrest retaliation in violation of their First
Amendnent rights such that they could pursue it at trial. The
court denied their notion to supplenent. The Starlings chall enge
t hat deni al .

The joint pretrial order "shall be nodified only to prevent
mani fest injustice." Fed.RCv.P. 16(e). W reviewthe district
court's decision not to allow the nodification of an existing
pretrial order for an abuse of discretion. Masinter v. Tenneco QO |
Co., 929 F.2d 191, 194 (5th Cr.1991), reh. granted, opinion
confirnmed and reinstated, 938 F.2d 536 (5th G r.1991) (citations
omtted). No manifest injustice resulted fromthe district court's
denial of the notion to anend the pretrial order. The Starlings
knew of the facts underlying their post-arrest retaliation claim
well before they filed their first pretrial order. They did not
include that claimin the first pretrial order, nor did they begin
to attenpt to place the claimbefore the court until over a year
after filing the 1991 pretrial order. Based on those facts, the
Starlings cannot claimmnifest injustice occurred when they were
not permtted to anend the pretrial order at trial. See Canal Ins.
Co. v. First General Ins. Co., 889 F.2d 604, 609 (5th C r.1989),
mandate recalled and refornmed, 901 F.2d 45 (5th Cr.1990).

4. The Court's Exclusion of Jerry Shorten's Testinony

The Starlings attenpted to call Jerry Shorten as a witness at

trial to support their post-arrest retaliation claim The court



excluded his testinony, and the Starlings contend that exclusion
was error. W reviewthe district court's exclusion of testinony
for an abuse of discretion. United States v. Pace, 10 F.3d 1106,
1115 (5th G r.1993), cert. denied, --- US ----, 114 S. Ct. 2180,
128 L.Ed.2d 899 (1994). Plaintiffs sought to introduce Shorten's
testinony as proof of their retaliation claim That clai mwas not
before the district court at the tinme of trial. Though the
plaintiffs argue they asserted the retaliation claim in their
fourth anmended conplaint, we disagree with that view of the
conplaint. That conplaint addressed only plaintiffs' clains that
Fred Starling was arrested solely to force himto pay a civil
j udgnent +t contains no allegations supporting their claim of
post-arrest retaliation. Further, we have held already that the
district court properly struck the 1992  pretrial or der.
Consequently, the 1991 pretrial order governed the trial, and that
pretrial order does not include plaintiff's post-arrest retaliation
claim Finally, plaintiffs, intheir brief, admt the description
of Shorten's testinony in the 1991 pretrial order gave no
indication that he would testify as to matters relevant to a
post-arrest retaliation claim Because we concl ude that clai mwas
not before the district court, the testinony was not relevant to
any i ssue, and the court did not abuse its discretion in excluding
it.

Plaintiffs argue we should apply the four factors set forth

in Ceiserman v. MacDonald, 893 F.2d 787, 791 (5th G r.1990), to



determ ne whether the district court's exclusion of Shorten's
testinony is an abuse of discretion. Those factors are used "to
review [a] court's exercise of discretion to exclude evidence that
was not properly designated.” Id. In Geiserman, the court struck
plaintiff's untinely expert w tness designation and precluded any
expert witness testinony in order to enforce both the court's
scheduling order and local rules. |Id. at 790. Here we have held
the district court's exclusion of the evidence to be proper because
the evidence is irrelevant, not because the evidence was not
properly designated. Consequently, the Ceiserman factors do not
apply.
5. Allow ng Paul Whnack to Testify

Def endants nanmed District Attorney Ken Anderson as a w tness
in their witness |ist. Ander son, however, was unavailable to
testify at trial because he was trying a capital nmurder case. The
def endants therefore call ed Assistant District Attorney Paul Wnack
as a Substitute w tness. Though the Starlings objected to him
testifying, Wmck was allowed to testify over their objection
The Starlings contend the court erred in allowng Wnack's
testi nony because (1) he was a surprise witness who testified well
beyond the scope of Anderson's planned testinony as described in
the pretrial order; (2) the court allowed himto testify to |egal
opinions; and (3) the court allowed the defendants to introduce a
new theory of defense at trial, largely through the testinony of

Paul Wnuack.



a. Surprise Wtness

We review the trial court's decision to allow a w tness not
listed inthe pretrial order to testify for an abuse of discretion.
Ceiserman, 893 F.2d at 791 (citations omtted). The trial court's
discretion is to be guided by considering the follow ng four
factors: (1) the inportance of the witness's testinmony; (2) the
prejudi ce to the opposing party of allowing the witness to testify;
(3) the possibility of curing such prejudice by granting a
cont i nuance; and (4) the explanation, if any, for the party's
failure to identify the witness. Id.

Wnmack' s testinony clearly was inportant to the defendants
case. Plaintiffs clainmed Fred Starling was arrested to coerce him
to pay a civil judgnent he was contesting. As evidence of that
claim they sought to show there was no probable cause to arrest
Starling for any crinme under Texas law, thus denonstrating
defendants' bad notive in arresting him At |east one of
plaintiffs' wtnesses, forner assistant district attorney Randy
Dale, testified that, in his opinion, the facts alleged in the
crimnal conplaint against Starling did not constitute a crine.
R18: 762-63. Accordingly, plaintiffs opened the door to the issue
of whether the conplaint contained sufficient facts to establish
probabl e cause that Starling commtted a crinme. Wnmack testified
to the requirenents for a valid arrest under Texas |aw, and he
testified that if the facts stated by Constable Fuller were true,

those facts would establish probable cause to believe Starling



commtted the crinme of retaliation. R19: 1078-79. Wrmack' s
testinony covered the sane subject as Dale's, and served as a
direct rebuttal of Dale's testinony.

Despite the inportance to defendant's case, the Starlings
claimthey were prejudiced by the district court allow ng Wonmack to
testify. Plaintiffs claimthat before Wnack testified, they had
no i dea defendants intended to claimthere was probable cause to
believe Starling had conmtted any crine other than aggravated
assault. Accordingly, they were not prepared to rebut the claim
that probable cause existed to believe Starling commtted
retaliation. The record belies plaintiffs' contention. As early
as Cctober 13, 1992, which was three days before Wnack testified,
the defense elicited an adm ssion on cross-exam nation that the
facts alleged in the crimnal conplaint against Fred Starling
anbunted to the crinme of retaliation. See testinony of Jim
Stinnett, a former enployee of the WIIlianmson County Sheriff's
Departnent at R17:323-27, 338. Further, the defense elicited the
sane adm ssion from Randy Dal e on October 14, 1992. R18: 785- 86.

Even if that claim of prejudice is true, such harmclearly
coul d have been cured by seeking a continuance. Plaintiffs claim
they could not seek a continuance because the district judge had
been consistently enphatic that the trial would be conpl eted on the
day Wnack testified. However, the record does not show that
plaintiffs even asked for a continuance when it becane clear that

the court was going to all ow Wnack to testify. Consequently, they



specul ate when they now claimit was useless to do so because the
court would have denied it.

Finally, defendants' reason for failing to identify Wnmack
before trial does not suggest anything other than good faith.
Defendants failed to |ist Wmack sinply because they intended to
call the District Attorney, Ken Anderson, and |isted Anderson in
the 1991 pretrial order. However, Anderson was prosecuting a
capital nurder trial when this case finally cane to trial
Def endants cal | ed Wmack, who i s an assistant district attorney, as
a repl acenent wtness.

Based on consideration of those factors, we cannot hold the
trial court abused its discretion in allow ng Wnmack to testify.
Further, we cannot hold his testinony exceeded its permssible
scope because it sinply rebutted evidence presented by plaintiffs
that WIIlianson County |acked probable cause to arrest Fred
Starling. As defendants point out, plaintiffs' description of
Dale's testinony in the 1991 pretrial order did not indicate
clearly that Dale woul d address whether the facts alleged in the
crimnal conplaint would state a crine. R2:208. Plaintiffs were
allowed to raise that issue at trial, and defendants are entitled
to address issues raised by plaintiffs.

b. Legal Opinion Testinony
Plaintiffs claimthe district court erred in all ow ng Wonmack
totestify on matters of substantive |law such as: the general role

of the magistrate in setting bail; whether evidentiary docunents



stated probabl e cause; the legal effect of a technical m stake in
a conplaint; whether an arrest warrant was required; and t hat
probabl e cause for the offense of crimnal retaliation existed. As
an assistant district attorney, Wnack knows of the procedures
followed to obtain an arrest warrant and to set bail, and what
happens when there is a technical defect in the application for the
warrant. Accordingly, heis qualifiedto testify to those matters,
i ke any ot her expert. See Marx & Co., Inc. v. Diners' Cub, Inc.,
550 F.2d 505, 508-09 (2d Cir.), cert. denied, 434 U S. 861, 98
S.C. 188, 54 L.Ed.2d 134 (1977). As to the remainder of the
testinony, plaintiffs' witnesses had been allowed to testify to the
| ack of probable cause. Cearly, the defendants had the right to
meet that testinony with testinony of their own denonstrating
probabl e cause did exist. "I'n general, when a party opens up a
subj ect, there can be no objection if the opposing party introduces
evi dence on the sanme subject." Francis v. dark Equip. Co., 993
F.2d 545, 550 (6th Cr.1993) (citation omtted). W find no abuse
of discretion.
c. New Def ense

Plaintiffs argue the district court erred in allowng
defendants to introduce a new theory of defense through Wmack's
t esti nony. They cite no authority for the proposition that the
court's actions were inproper. As we already stated, plaintiffs
raised the issue of the lack of probable cause, and now seek to

preclude defendants from defending on that claim Furt her,



notw t hstanding their assertions to the contrary, plaintiffs had
notice of this defense at least as early as three days before
Wnmack testified, through the cross-exam nati on of one of their own
W tnesses. Any testinony by Wwnack was nerely cunul ative of the
earlier testinony.
6. Failure to Instruct the Jury

Plaintiffs conplain that the district court failed to give
several requested instructions, and that failure denied plaintiffs
a fair trial. Specifically, plaintiffs sought the follow ng
instructions: (1) an instruction based on Gty of Houston v. H I,
482 U.S. 451, 107 S.Ct. 2502, 96 L.Ed.2d 398 (1987), to the effect
t hat ver bal criticism of | aw enforcenent of ficers IS
constitutionally protected and that a peace officer nust exercise
a degree of restraint inthe face of verbal criticismor chall enge;
(2) instructions on procedural and substantive due process issues
affecting the validity of the arrest of Fred Starling, such as the
requi renent that the crimnal conplaint be nmade under oath, the
four corners doctrine for reading the conplaint, and law as to the
result of the conplaint containing conclusory all egations; and (3)
an instruction on post-arrest retaliation based on the First
Amendnent .

a. HIll Instruction

Plaintiffs are entitled to have the court instruct the jury

on their theory of the case if the instruction is legally correct,

the theory 1is supported by the evidence, and the desired



instructionis brought to the court's attentionin atinely manner.
Pierce v. Ransey Wnch Co., 753 F.2d 416, 425 n. 10 (5th G r. 1985)
(citing Corey v. Jones, 650 F.2d 803, 806 (5th G r.1981)).
Plaintiffs, however, are not entitled to have the jury instructed
in the precise |anguage or form they requested. ld. at 425
(citations omtted). Inreviewng a claimthat the district court
erroneously instructed the jury, we "viewthe charge as a whole, in
the context of the case, and we ignore technical inperfections."
ld. The court "may refuse proposed instructions ... if the charge
that is given covers the theory in substance; the judge, not the
parties, has control over the |l|anguage and form of jury
instructions.” Id. at 425 n. 10 (citing Corey v. Jones, 650 F.2d
803, 806 (5th Cir.1981)).

Plaintiffs sought an instruction to the effect that verbal
criticismof | awenforcenent officersis constitutionally protected
and that a peace officer nust exercise a degree of restraint in the
face of verbal criticismor challenge. See R11l:2020. The court
instructed the jury as follows:

The second constitutional violation which plaintiffs
allege is that Defendants violated Fred Starling' s First
Amendnent Rights. The First Anmendnent of the Constitution of
the United States gives every citizen the right to freedom of
speech, which includes the right to conplain about the conduct
of a law enforcenent officer and the right to support or
criticize any political candidate or public official one
chooses.

Arresting a person in retaliation for his or her speech
activitiesis aviolation of his or her First Amendnent rights
if it is shown that the person's speech activities were a

substantial or notivating factor in the defendant's deci sion
to arrest himor her.



If you find that plaintiffs have nmet this burden of
proof, you nust then determ ne whether the defendants have
shown by a preponderance of the evidence that Fred Starling
woul d have been arrested even if his political opinions or
speech activities had not been considered, i.e., because there
exi sted probable cause. If the defendants show, by a
preponderance of the evidence, that Fred Starling would have
been arrested in any event, then you should find for the
defendants with regard to plaintiffs' First Amendnent claim
R11: 2139. The substance of the court's instruction covers
plaintiffs' theory. Consequently, it was not error for the
district court to refuse to give plaintiff's proposed instruction.
b. Due Process |ssues

All of the chall enged due process instructions relate to the
i ssue of whether the warrant authorizing the arrest of Starling was
valid, the determnation of which is essential to the plaintiffs
claimof false arrest. W wll not reverse based on a chall enged
instruction " "if we find, based upon the record, that the
chal | enged instruction could not have affected the outcone of the

case.' Pierce, 753 F.2d at 425 (quoting Bass v. USDA, 737 F.2d
1408, 1414 (5th G r.1984).

As the defendants point out, the jury's finding that Fred
Starling threatened to shoot Constable Fuller if Fuller carried out
his lawful duties noots plaintiffs' argunents. That behavi or
constitutes a felony under Texas |law. See Tex. Penal Code § 36. 06.
Even if the requested due process instructions were given and the
jury found the arrest warrant was procedurally deficient,

defendants argue, the jury could not have found in favor of

plaintiffs on the false arrest claimbecause the comm ssion of a



felony in the presence of a peace officer negates the need for an
arrest warrant. Bolden v. State, 634 S W2d 710, 713
(Tex. Crim App. 1982); Caro v. State, 771 S . W2d 610, 616
(Tex. App. —bBal | as 1989, no pet.). Accordingly, they argue, the fact
that the arrest warrant was procedurally deficient would not
invalidate the arrest. W agree. The district court's failure to
give the requested due process instructions was not erroneous
because they woul d not have changed the result of the trial.
c. Post-Arrest Retaliation
W review the district court's refusal of a requested
instruction for an abuse of discretion. Jackson v. Taylor, 912
F.2d 795, 798 (5th G r.1990) (citing Bryan v. Cargill, Inc., 723
F.2d 1202 (5th Cir.1984)). The refusal is an abuse of discretion
only if there are pleadings and sufficient evidence to support the
instruction. 1d. (citing Syrie v. Knoll Int'l, 748 F.2d 304 (5th
Cir.1984)). We have determned already that plaintiffs did not
raise a claim of post-arrest retaliation based on the First
Amendnent in any of the pleadings before the court. Because the
post-arrest retaliation claimwas not before the court, the court
did not err in refusing the requested instruction.
1. APPEAL OF THE AWARD OF SANCTI ONS
A. Facts and Proceedi ngs Bel ow

During 1990, 1991, and the early part of 1992, the parties

were involved in a nunber of discovery disputes. On April 29

1992, the Starlings filed a notion for sanctions agai nst Boutwel |



and the County, as well as against Janes Ludlum their attorney.
On May 19, 1992, the district court assigned the notion to United
States Magistrate Judge Stephen H Cappelle, and Judge Cappelle
conducted an evidentiary hearing on the notion on June 2, 1992. On
August 25, 1992, the magi strate judge submtted his 104-page report
and recommendation to the district court. The magi strate judge
recommended t hat sanctions be awar ded agai nst Boutwel |, Ludlum and
the County. The district court announced it would postpone
consi deration of the magi strate judge's recomendations until after
atrial on the nerits.

The jury rendered its verdict in favor of the defendants on
all clainms in Cctober 1992. On Novenber 6, 1992, the district
court conducted its hearing on the notion for sanctions. At the
begi nni ng of the hearing, the district court announced its adoption
of the majority of the nagistrate judge's findings of fact?2 and its
intent to i npose sanctions based on those findings. Accordingly,
the district court announced that it would only consider the issue
of the anpbunt of sanctions at the hearing. After the hearing, the
district court assessed sanctions agai nst Boutwell, Ludlum and the

County in the amount of $44,177.40, ordering that the liability for

2The district court adopted all of the magistrate judge's
findings with the exception of the findings contained in paragraphs
51, 62, 63, 74, 95, 96, 101, 117, 121, and 122. The excl uded
findings included determ nations that defendants had retaliated
against plaintiffs and their witnesses, that plaintiffs had been
highly prejudiced by defendants' discovery abuse and that
def endants had del ayed to take advantage of Fred Starling's heart
condi ti on. The district court did not indicate why it did not
adopt those findings except to note that Ludlum s dilatory tactics
had not prejudiced Plaintiffs.



the sanction was joint and several anong the three. The district
court incorporated the sanctions award into its final judgnent,
whi ch the court entered on Novenber 23, 1992. Ludlum Boutwell| and
the County have each appeal ed the sanctions award.
B. Discussion
Inits order awardi ng sancti ons agai nst Boutwel |, Ludlum and
the County, the district court noted that, while the sane sancti ons
coul d be awarded under Federal Rule of G vil Procedure 11 or under
its inherent authority, it was i nposing the sanctions under Federal
Rule of Cvil Procedure 37. W review the inposition of Rule 37
sanctions under an abuse of discretion standard. Coane v. Ferrara
Pan Candy Co., 898 F.2d 1030, 1031 (5th G r. 1990).
1. Inadequate Notice
The <cross-appellants Ludlum Boutwell and the County
(cross-appellants) assert that the inposition of sanctions agai nst
themviolated their due process rights. Wiile a district court has
broad discretion in the awardi ng of sanctions, that discretion is
limted by due process concerns. Franme v. S-H, Inc., 967 F.2d 194,
204 (5th Cir.1992). Due process requires adequate notice and an
opportunity to be heard. Anerican Airlines, Inc. v. Allied Pilots
Ass'n, 968 F. 2d 523, 530 (5th Cr.1992). The level of formality of
the notice and proceedings correspond to the |level of sanctions
i nposed. Anmerican Airlines, Inc., 968 F.2d at 530. In Anerican
Airlines, Inc., this Court found that the notice issued by Judge

McBryde was adequate where the notice sufficiently described that



nature of the sanctioned party's conduct that the court wanted to
address. |1d. After it gives notice, a district court nust also
gi ve the sanctioned party an opportunity to respond to the possible
sanctions. See Spiller v. Ella Smthers CGeriatric Center, 919 F. 2d
339, 347 (5th Cr.1990) (Rule 11 sanctions).

Cross-appellants view of the magistrate judge's report and
recommendation, as well as the district court's order adopting a
substantial mpjority of the magistrate judge's findings, argues
that the district court inposed sanctions in a nmanner whi ch did not
nmeet the requirenents of due process. The notion for sanctions
that the plaintiffs' filed against Ludlum Boutwell and the County
all eges that they had been dilatory with regard to the production
of docunents requested to prepare for the deposition of Boutwell.
Wth regard to the relief requested in the notion, plaintiffs
sought all costs for the deposition of Boutwell as well as all
attorney's fees that plaintiffs' incurred due to the problens
associated with the production of docunents related to Boutwell's
deposition. Plaintiffs' also sought attorney's fees related to the
bringing of the notion for sanctions. The district court's order
assigning the notion to the magistrate judge directed the
magi strate judge to conduct "a full hearing and a recomrendati on
regarding factual findings on the conduct of the attorneys and
recommendati ons on what discovery, if any, should be acconplished
prior to the next trial setting."

Pursuant to the district court's order, the magistrate judge



conducted an evidentiary hearing. Wile the transcript suggests
that the hearing was very |lengthy, lasting alnmost a full day, the
testinmony given and the evidence admtted at the hearing were
directed to whether defendants' had failed to produce requested
docunents for Boutwell's deposition and whet her Ludl umand Bout wel |
were guilty of bad faith in failing to produce the requested
docunent s.

Despite the narrow focus of the notion for sanctions, the
order of reference and the evidence admtted at the hearing, the
magi strate judge's report and recommendation and the district
court's order adopting a substantial majority of the nagistrate
judge's findings of fact address issues well beyond the scope of
the notion and hearing. The report and reconmendation includes a
twenty page review of the procedural history of this case. Mich of
that procedural history is devoted to dilatory tactics that the
magi strate judge found Ludlum to have commtted both before and
after Boutwell and the County were joined as parties.

Boutwel | and the County note al so that there was substanti al
consideration given in the report and recomendation to di scovery
abuses that happened before they were joined as parties in the
lawsuit in May of 1991. The failure to produce certain Texas Crine
Information Center/National Crinme Information Center |og data,
Ludlums failure to respond to the magistrate judge's order to
ei ther produce the log or swear that it did not exist and di scovery

del ays that pronpted plaintiffs to file a notion for contenpt on



May 1, 1991, were all included in the magi strate judge's report and
reconmendat i on.

The magistrate judge also included an extensive review of
Ludl um s past conduct that went beyond Ludlum s representation of
Boutwell and the County in this lawsuit. The report and
recommendati on i ncl uded a separate section entitled, "PAST PATTERN
OF CONDUCT OF ATTORNEY JAMES LUDLUM JR " The section, which is
si xteen pages long, includes a detailed description of Ludlums
conduct in two other cases in the United States District Court for
the Western District of Texas. The report and recomendati on al so
i ncl udes, as exhibits, docket sheets, district court orders and
attorney correspondence related to those two cases. In this
section, the magistrate judge describes nunmerous continuances and
instances of delay attributable to Ludlum Wiile the district
court indicated in its order adopting the report that it was not
famliar wth Ludlums past conduct, it did concur in the
magi strate judge's assessnent and warned Ludlumthat simlar |egal
representation by himin the future would result in his inability
to practice in the United States District Court for the Wstern
District of Texas.

While the notice for the sanctions hearing did not indicate
that the magi strate judge woul d address issues regarding dil atory
tactics and di scovery abuses before Boutwell and the County were
joined in the litigation and regardi ng Ludlum s overall conduct in

the Western District, it is not evident on the face of the record



that the district court inposed sanctions because of Ludlunmis or
this litigation's history. The magi strate judge found and the
district court adopted findings that both Ludlum and Boutwell
engaged in sanctionable delays wth respect to Boutwell's
deposition and discovery related to that deposition in this
litigation. Sanctions were calculated on the basis of plaintiffs'
counsel's hours found expended in the deposition dispute in this
litigation nultiplied by her hourly rate.® Any inadequate notice
therefore constitutes harmess error that does not require
rever sal
2. Failure to Consider Evidence

On August 25, 1992, the magistrate judge issued his report
and recommendati on. On Septenber 4, 1992, Ludlum Boutwell and the
County filed a notion to reopen and reconsi der, requesting that the
magi strate judge reconsider his report and recomendati on and t hat
he reopen the evidence relating to the report and reconmendati on.
On the sane day, they filed their objections and notice of appeal
fromthe magi strate judge' s report and recomendati on i n accor dance
with 28 US C 8 636(b)(1)(C. In an order entered on Septenber
11, 1992, the district court denied their notion to reopen and
reconsider. |In the same order, the district court concluded that

the magi strate judge's "determ nation [would] stand on the record

3Even though the district court awarded | ess than the anobunt
plaintiffs' sought, it is difficult to see how this dispute could
have reasonably generated al nost 250 hours of plaintiffs' attorney
tinme, which constitutes nore than one full nonth of work. Because
that amount is unchallenged, the Court does not address it other
than to take notice of it.



devel oped before himprior to the rendering of his opinion when al
parties and their | awers and the witnesses had full opportunity to
present their evidence on the issues.”" A review of the record
indicates that this conclusion is not entirely accurate.

In their supplenental offer of evidence filed on June 23,
1992, two nonths before the magistrate's decision, plaintiffs
included the affidavit of JimStinnett, who plaintiffs alleged was
a wtness discovered after the sanctions hearing. Stinnett is a
former enployee to the WIllianson County Sheriff's Departnent. In
his affidavit, Stinnett describes a |list of personnel records that
are maintained by that departnent. He also indicates that he
received a nenorandum from Boutwel|l requesting that departnent
enpl oyees not have any deal i ngs or associations with Fred Starling
or his business. Stinnett was required to sign the nenorandum and
return it to his supervisor. 1In his report and reconmendation at
paragraphs 38, 52 and 55, the nmagistrate judge referred to
Stinnett's affidavit and concluded that personnel files of the
County existed that had not been produced for discovery to the
plaintiffs. These findings were anong those findings of fact
relied on by the district court to determ ne that sanctions were
appropriate. In their objections to the report and recomendati on,
Ludl um Boutwell and the County sought to show that Stinnett was a
di sgruntled fornmer enpl oyee who was termnated in 1991. Boutwell
and the County further alleged that Stinnett subsequently filed a

"whi stleblower” lawsuit against the WIIlianmson County Sheriff's



Departnent that was dism ssed with prejudice on July 9, 1992. The
district court does not refer to these circunstances in its order
adopting the report and recommendation. Cross-appellants do not
offer an explanation as to why they did not pronptly challenge
Stinnett's affidavit.

A nore serious issue concerns the affidavit of Beverly
Blevins. On April 29, Plaintiffs filed their notion for sanctions
agai nst the cross-appellants. As part of their notion for
sanctions, plaintiffs included the affidavit of Beverly Bl evins.
In her affidavit, Blevins indicates that she worked in the
Wl lianmson County Sheriff's Departnent but was term nated on Apri
4, 1992. Al so in her affidavit, she describes an of fi ce menorandum
simlar to the one described by Stinnett. She also indicates that
t he menorandum was from Boutwel |, who instructed all enpl oyees of
the Sheriff's Departnment not to have any business dealings wth
Fred Starling or Rick Perkins. While Blevins does not indicate it
in her affidavit, Perkins was the investigator for plaintiffs'
counsel. Blevins further indicates that she attenpted to save her
copy of the nenorandum in her personal |ockbox, which she
apparently kept at the office, but that the nenorandum was
confiscated. When she was term nated, Blevins described how her
supervisor referred to the nenorandum when she was term nated
Finally, Blevins described how phone lines to and from the
W lianmson County Sheriff's Departnent were nonitored by Wl Ilianmson

County personnel. She recalled hearing clicks on the tel ephone



during a conversation that she had with either Fred Starling or
Ri ck Perkins.

In his report and recomendati on at paragraphs 37 and 66, the
magi strate judge referred to the Blevins affidavit to support his
conclusion that Boutwell had failed to produce an internal
menor andum whi ch instructed enployees of the WIIlianmson County
Sheriff's Departnent to avoid associating wth and doi ng busi ness
wth Fred Starling or Rick Perkins. The paragraphs which referred
to the Blevins affidavit were al so anong the findings of fact that
the district court adopted to inpose sanctions.

In both their notion to reconsider and reopen and their
objections to and appeal from the report and recommendation,
cross-appellants attenpted to submt affidavits from three
enpl oyees of the County to show that Bl evins was not an enpl oyee of
the WIllianmson County Sheriff's Departnent and that the nenorandum
at issue did not exist. In order to explain their delay in
submtting the affidavits, Bountwell and the County asserted that
these affidavits constituted newy discovered evidence. In the
context of a notion for new trial, newy discovered evidence
warranting a new trial is such evidence that (1) would probably
have changed the outcone of the trial; (2) could not have been
di scovered earlier wth due diligence; and (3) is not nerely
cunul ative or inpeaching. D az v. Methodist Hospital, 46 F.3d 492
(5th CGr.1995). As all three of the affidavits are fromenpl oyees

of the County, they cannot argue that they could not have obtai ned



the affidavits earlier with due diligence. Mor eover, these
affidavits could have been filed as |ate as August 14, 1992, when
plaintiffs filed their |ast supplenental offer of evidence and when
Boutwel | and the County filed their notion for | eave to suppl enent
evi dence but before the magistrate judge had i ssued his report and
recommendation. The notion for I eave to fil e suppl enental evidence
did not refer to any affidavits, however, and was nade up of
Ludl um s now frequent assertions that he had been too busy to file
suppl enental evidence earlier. The affidavits therefore do not
constitute newly discovered evidence as a matter of |aw.

The first of the three affidavits was from Paul Cal dwell, who
was the jail supervisor for the County. According to his
affidavit, Blevins was an inmate in the WIllianson County jail on
April 3, 1992 but was released fromjail on that sane day on a bond
from Ace Bail Bonding. Caldwell indicates in his affidavit that
Ace Bail Bonding is owned by Rick Perkins. Cal dwel | further
indicated that he had never seen a mnmenorandum from Boutwell
concerning Fred Starling' s businesses.

The second affidavit was from Jill Bone, who was Boutwell's
secretary. Bone indicated in her affidavit that her review of
payrol |l records indicated that Bl evins was never an enpl oyee of the
Sheriff's Departnent. She also indicated in her affidavit that she
had neither prepared nor seen a nenorandumfrom Boutwel | regarding
Fred Starling' s pawn shop.

The third affidavit was from CGeniva Sinpson, who was the



comuni cations supervisor for the Sheriff's Departnent. I n her
affidavit, Sinpson also indicated that Blevins had not worked in
the Sheriff's Departnent and that she had never seen a nenorandum
regarding Fred Starling's pawn shop or his businesses. Si npson
also indicated in her affidavit that she recalled that Bl evins had
visited the Sheriff's Departnent on one occasi on and had said then
that she was working for Fred Starling. Wth no adequate
expl anation for | ateness given, the district court clearly did not
abuse its discretion in denying the notion to reopen and
reconsi der.

Foll ow ng the district court's hearing on the sanctions issue,
counsel for Boutwell and the County filed a letter on Novenber 17,
1992, directed to the issue of the anbunt of attorney's fees that
should be inposed as the sanction on Boutwell, the County and
Ludl um Counsel attached to the letter a second affidavit from
Bl evins which had been prepared and signed on Septenber 17, 1992.
In the second affidavit, Blevins indicates that alnost all of the
statenments on her first affidavit were false. She further
indicates that the only portion of her first affidavit that was
true was that, in late March or early April of 1992, while she was
turning herself in on an outstanding warrant for theft by check,
she saw a nenorandum addressed to all County enpl oyees but did not
recall who prepared it. She further renenbered that the nenorandum
referred to Ace Bail Bonds, Cold N Pond and Gold N Pawn. These are

busi nesses owned by either Rick Perkins or Fred Starling. Blevins



further recalled that the nenorandum advi sed people to be careful
W th those businesses. She further indicated that Fred Starling
and Rick Perkins knew that she had never worked for the County
because their conpany held the bond on her pendi ng charge of theft
by check. Bl evins al so described how Perkins had prepared the
first affidavit and she had signed it without reading it. Since
that time, she read the affidavit and realized that it was not what
she had told Perkins. Finally, Blevins indicated in the second
affidavit that she told plaintiffs' counsel, Rick Perkins and Fred
Starling that the first affidavit was fal se. According to Bl evins,
t hey suggested that she not contact counsel for Boutwell and the
County about the matter. In its order adopting the nagistrate
judge's report and recommendation and inposing sanctions on
Boutwel |, the County and Ludlum which was issued on Novenber 23,
1992, the district court did not refer to the second affidavit.

In her second affidavit, Blevins also indicates that she was
not contacted by counsel for Boutwell and the County wuntil
Septenber 10, 1992. No reason is given for waiting so long to
contact Blevins. As potentially significant as the second Bl evi ns
affidavit is, the district court was never presented with an
adequate reason for the delay in presenting this affidavit. This
Court concludes that the district court did not abuse its
discretion in refusing to consider the affidavits.

3. Fee Awarded to Lift Bankruptcy Stay

In his appeal of the sanctions award, Ludlum contests the



award of fees to the bankruptcy attorney, John Alvis, and to
plaintiffs' counsel for their efforts to lift the automatic stay
agai nst Defendant David Proctor, who had filed for personal
bankruptcy during the course of the litigation. Even though it was
not in his charge to hear nor the subject of any notion for
sanctions, the magistrate judge found in his report and
recommendation that Proctor has filed his bankruptcy on May 4, 1992
but that Ludlum delayed filing a notice of bankruptcy until June
18, 1992. The nmmgi strate judge concluded that the |ate notice of
bankruptcy was calculated to interfere with the nerits of the case.
Concurring with the magi strate judge's determ nation, the district
court awarded sanctions of $4,762 for the time spent by the
bankruptcy attorney and $2,700 for the time spent by plaintiff's
counsel that was related to Proctor's bankruptcy.

An exam nation of the docket sheet for this case indicates
that in the district court's order of May 19, 1992, assigning the
sanctions notion to the magi strate judge, the district court also
vacated the trial setting of May 26, 1992 and di d not order anot her
trial setting. On Septenber 1, 1992, the district court set the
case for jury trial on Septenber 28, 1992. On the date that Ludl um
filed the notice of bankruptcy, there was not a trial setting in
t he case. It is therefore difficult to understand how the |ate
notice was calculated to interfere with the trial of the case.
Moreover, the plaintiffs wuld have incurred the expenses

associated with lifting of the automatic stay regardl ess of the



timng of the notice of bankruptcy in order to proceed with their
clains against Proctor. There was never a finding by either the
district court or the bankruptcy court that the Proctor's filing
was made in bad faith. This bankruptcy nmatter was al so beyond the
notice and stated purpose of the hearing. The district court
therefore abused its discretion with regard to the award to
Plaintiffs for the fees and expenses associ ated with obtaining the
lift of the stay in Defendant David Proctor's bankruptcy case.
[11. CONCLUSI ON

W AFFIRM the district court's judgnent with respect to the
trial on the nerits. W REVERSE and RENDER the district court's
judgnment with respect to the award of fees for the lifting of the
bankruptcy stay. W AFFIRM the district court's judgnent wth
respect to the remaining inposition of sanctions and REMAND f or
i ssuance of an order for paynent of sanctions consistent with this

opi ni on.



