IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8009
Conf er ence Cal endar

HERBERT W HECTOR,
Peti ti oner- Appel | ant,
ver sus

JAMES A. CCOLLINS, Director
of TDCJ,

Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W91-CV-60
~ June 24, 1993
Before PCOLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *

Herbert W Hector (Hector) appeals the district court's
denial of his notion for relief under Fed. R Cv. P. 60(b) from
the district court's denial of habeas corpus relief.

We construe Hector's contention that the district court
shoul d have granted himrelief because officials failed to
deliver his copy of the district court's final judgnent as a
contention that the district court should have allowed himto

bring an out-of-tinme appeal. Hector filed his notion for relief

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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after the expiration of the 180-day period during which he could
have filed a tinmely notion for an out-of-tine appeal. See Fed.
R App. P. 4(a)(6).
The reviewing court nust Iimt its inquiry regarding the
denial of a Rule 60(b) notion to whether the district court

abused its discretion by denying the notion. Matter of Ta Chi

Navi gation Corp., 728 F.2d 699, 703 (5th Gr. 1984).

[ H abeas corpus can be invoked with respect
to the sufficiency of the indictnent only
when the indictnent is so fatally defective

t hat under no circunstances could a valid
conviction result fromfacts provabl e under
the indictnent, and . . . such a

determ nation "can be nade only by |l ooking to
the law of the state where the indictnent was
i ssued. "

Liner v. Phelps, 731 F.2d 1201, 1203 (5th Cr. 1984)(enphasis

original)(quoting Johnson v. Estelle, 704 F.2d 232, 236 (5th Cr.

1983)). Texas courts have "long held that the allegation of
attenpt satisfies the need for a cul pable nental state as to the
attenpted felony. Use of the word "attenpt' rather than "intent’
does not render an indictnent fundanentally defective on the
ground that it fails to allege specific intent." Ex parte
Bartnmess, 739 S.W2d 51, 53 (Tex. Cim App. 1987)(en
banc) (internal citation omtted). Hector's indictnent alleged
that he "did . . . attenpt to cause the death of an individual,
nanmely: Brenda Smith[.]" Hector's indictnment alleged intent
sufficiently under Texas | aw.

"State courts are under no constitutional duty to establish
a factual basis for the guilty plea prior to its acceptance,

unl ess the judge has specific notice that such an inquiry is
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needed." Smth v. MCotter, 786 F.2d 697, 702 (5th Gr. 1986).

Hector's judicial confession did not provide notice that an

i nqui ry about the factual basis for the plea was necessary.
Moreover, ""[n]o federal constitutional issue is raised by the
failure of the Texas state court to require evidence of guilt
corroborating a voluntary plea.'" Smth, 786 F.2d at 702
(quoting Baker v. Estelle, 715 F.2d 1031, 1036 (5th Cr. 1983),

cert. denied, 465 U S. 1106 (1984)). Hector does not contend

that his plea was involuntary.
A valid guilty plea waives any doubl e jeopardy violation
that is not apparent on the face of the indictnent or record.

Taylor v. Wiitley, 933 F.2d 325, 329 (5th Gr. 1991), cert.

denied, 112 S. Ct. 1678 (1992). Mreover, no violation of double
j eopardy resulted sinply because Hector nurdered Rice and
attenpted to nurder Smth in the sane crimnal episode. The
Doubl e Jeopardy O ause does not bar separate prosecutions for
distinct crimnal acts against different victins during the

course of the sane crimnal episode. Mller v. Turner, 658 F.2d

348, 350-51 (5th Cr. 1981). Nor does Texas |aw bar such

separate prosecutions. Jones v. State, 502 S.W2d 164, 165

(Tex. Crim App. 1973). Even if Hector had not waived his double
j eopardy contention by pleading guilty (which he did), his claim

is without nerit.

AFFI RVED. See Fed. R App. P. 34(a).
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