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PER CURI AM ~

Neal and Donna Wi te appeal the rejection of their notion for

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



a newtrial follow ng an adverse jury verdict in their negligence
action agai nst Esmark Apparel, Inc., d/b/a Pennaco Hosiery.! They
al so appeal the court's refusal to review the bill for costs.
Finding no reversible error, we affirmthe ruling on the notion for
newtrial. W further affirmin part and vacate and remand i n part
the ruling on the assessnent of court costs.

Backgr ound

On Decenber 6, 1989, Neal Wite, a construction worker for the
Cty of Genada, M ssissippi, suffered a heart attack after working
in a manhol e | ocated directly downstream from Pennaco, a stocking
and pant yhose manufacturer. Pennaco discharged water used in its
dye machines into the city's sanitary sewer system The Wites
al | eged that Pennaco's effluent contained cyanide and other toxic
chem cal s which caused the heart attack.2? The trial |asted nine
days, interrupted by a recess for a week because of the judge's
illness. After deliberating for an hour, the jury answered a
special interrogatory that Wiite's injury was neither caused nor
contributed to by Pennaco's negligence. After entering the adverse
j udgnent the court ordered the Wiites to pay Pennaco's court costs.
Motions for a newtrial and for review of costs were deni ed and t he
Whites tinely appeal ed.

Anal ysi s

The Whites maintain that the district court erred in refusing

!Esmark Apparel is now Danskin, |nc.

2Evi dence produced focused on cyani de, ammonia, and volatile
organi ¢ conpounds (VQOCs).



a new trial because (1) the jury verdict was against the
overwhel mng weight of the evidence, (2) expert testinony was
admtted erroneously, (3) the trial court erred ininstructing the
jury, and (4) the totality of circunstances mlitated against a
fair trial. They also claimerror inthe trial court's refusal to
revise the court costs as assessed by the clerk.

We reviewthe denial of a notion for newtrial under the abuse
of discretion standard.® The Wiites contend that the verdict was
agai nst the overwhel m ng wei ght of the evidence. W exam ne only
to determ ne whether the record contains evidence in support of the
verdict.*

The record contains anpl e evidence to support the verdict. A
replication of Pennaco's operation on the date in question and an
analysis of its liquid discharge by an independent | aboratory
reveal ed no cyanide and that quantities of ammobnia and VOCs were
wthin permssible [imts. Experts, including an environnenta
engi neer, testified that Pennaco' s effluent contained no detectible
| evel s of cyanide, the ammonia |levels were within the range of
donestic sewerage, and the VOC levels were within paraneters of
perm ssi bl e exposure. Two nedical experts testified that Wite's
heart attack was not caused by exposure to cyanide, ammonia, or
VOCs. A toxicologist and pharmacol ogi st testified that the heart

attack was not caused by cyanide or VOCs and that exposure to

SMozeke v. Int'l Paper Co., 933 F.2d 1293 (5th Cir. 1991).

“There was no notion for judgnent as a matter of law requiring
the | essened standard of review



ammoni a does not cause heart attacks.

The Wiites contend that the testinony of the toxicologist
shoul d not have been admtted. A ruling on adm ssibility of expert
testinmony will be sustained unless manifestly erroneous.® The
trial court did not err in concluding that the toxicologist's
testi nony was adm ssi bl e because of his expertise on the effect of
chem cal s on the human body.® The objection of the Wiites to this
testinony is not persuasive. Wre we to exclude this testinony,
however, the record contains sufficient evidence to support the
jury's finding of a lack of proximate cause,’ thus rendering
harm ess any error in the adnission of the testinony.?

The Wiites next challenge the court's instructions to the

SChristopherson v. Allied Signal Corp., 939 F.2d 1106 (5th
Cr. 1991) (en banc), cert. denied, 112 S.C. 1280 (1992).

6See Fed.R Evid. 702.

Webster's dictionary defines a toxicologist as "a speciali st
in toxicology." Toxicology is "a science that deals wi th poisons
and their effect on living organisns, wth substances otherw se
harm ess that prove toxic under particular conditions, and with the
clinical, industrial, |legal or other problens involved." Wbster's
Third New International D ctionary (1976). See also Thonpson v.
Carter, 518 So.2d 609, 614 (Mss. 1987) (finding that "a
phar macol ogi st/ t oxi col ogi st woul d be at | east equally conpetent to
testify concerning what effect a certain drug would have on the
human body [as a nedical doctor or licensed physician.]").

'See Carter v. Massey-Ferguson, Inc., 716 F.2d 344 (5th Cr.
1983) .

8See Fed. R Civ.P. 61. Because we find evidence other than the
toxicologist's testinony sufficient to support the jury's verdict,
we need not consider the argunment that this testinony was legally
insufficient to defeat their prim facie case, and thus failed as
a matter of |aw under Brock v. Merrell Dow Pharnmaceuticals, Inc.
874 F.2d 307 (5th Cr.), nodified, 884 F.2d 166 (5th Cr. 1989),
cert. denied, 494 U. S. 1096 (1990). This argunent erroneously
assigns to Pennaco the burden of proving noncausati on.
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jury, contending that the special interrogatories propounded
omtted plaintiffs' strict liability and negligence per se theories
of recovery and contained a "stop" instructionif the jury answered
the first question in the negative.® The special interrogatory

formwas submtted by conplainants; the court inserted the "stop"

i nstruction. After an overnight review of the proposed
i nstructions, neither party interposed objections. Under
Fed. R CGv.P. 49(a) we will not now entertain sane.

Nor do we find any error in the court's instruction to the
jury to proceed no further if it answered the first interrogatory
in the negative. Absent an affirmative response to this
interrogatory the remaining interrogatories becane noot.

The Wites also object to the court's instruction on
conparative negligence. W find neither error nor abuse of
discretion. The instruction is adequately supported by the factual
record!® and there is no possibility that it could have confused t he
jury on strict liability for that issue was not submtted to the
jury.

Nor do we find persuasive the contention that the conbination

of factors tainted the jury's product. The interruption of the

That special interrogatory provided in pertinent part:

Question No. 1: Do you find froma preponderance of the
evi dence that Neal Wiite has suffered injuries
proxi mately caused or proximately contributed to by the
negl i gence of the Defendant?

Answer : YES NO

10See Walther v. Lone Star Gas Co., 952 F.2d 119 (5th Cr.),
opi nion on rehearing, 977 F.2d 168 (5th Cr. 1992).
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trial, the conplained of "cloud of experts,” and the other issues
rai sed by the Whites did not result in a cunmul ati ve adverse effect
on the verdict or in the intrusion of an "undesirabl e or pernicious
element . . . into the trial."!

Finally, the Wiites appeal the court's refusal to reviewthe
bill of costs. The trial court has the discretion to award costs
to the prevailing party!? and to include various itenms therein.?3
The Whites asked the district court to order each party to pay its
own costs in view of factors such as their inability to pay; the
relative financial situations of the parties; the close and
difficult nature of the case; and the reasonableness of the
litigation. The district court refused to apportion costs,
explaining that the reasons asserted by the Wites "are equally
applicable to nearly all cases tried in this district.”" W do not
find that this refusal constituted an abuse of the district court's
di scretion.

We do find potential error, however, in the taxing of costs
for persons subpoenaed by Pennaco who were not called to the
W tness stand. The clerk found that "the defendant may recover its
costs and subpoena fees for w tnesses whom def endant subpoenaed in

good faith even t hough those witnesses were not called to testify,"

“O Neil v. WR Gace & Co., 410 F.2d 908 (5th G r. 1969)
(quoting Lind v. Schenley Indus., Inc., 278 F.2d 79, 90 (3d Gr.),
cert. denied, 364 U S. 835 (1960)).

12N ssho-Iwai Co., Ltd. v. Cccidental Crude Sales, 729 F.2d
1530 (5th Cir. 1984).

BBrum ey Estate v. |owa Beef Processors, Inc., 704 F.2d 1362
(5th Gir. 1983).



citing Christian v. Tackett.! The test we have required for a
non-testifying wwtness is stricter, mandating that the "w tness was
ready to testify but extrinsic circunstances rendered his testinony
unnecessary. "> W therefore vacate in part the court's decision
to accept the clerk's taxing of costs insofar as it relates to
persons subpoenaed but who did not testify, so that the court may
consider such in light of the foregoing test.

The ruling on the notion for a new trial is AFFIRMED. The
court's ruling on the notion to review the assessnent of court
costs i s VACATED and REMANDED as rel ates to the assessing of costs
for persons subpoenaed but not testifying; otherwise that ruling

al so i s AFFlI RVED

1486 F.R D. 220 (N.D. M ss. 1979).
I5Ni ssho-1wai, 729 F.2d at 1553.
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