UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-7780
Summary Cal endar

SUZANNE NAYS,
Pl ai ntiff-Appellant,
VERSUS
CITY OF GRENADA, Ms., ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(CA WC91-95-B-D)

(Septenber 1, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

Suzanne Mays, a forty-seven year-old fenmale, sued the Gty of
Grenada and Ron Morgan, the city manager, alleging that she was
denied a pronotion based on her age in violation of the Age
Di scrimnation in Enploynent Act. The defendants noved for sunmary
j udgnent asserting that they sel ected a younger applicant over Mays
because t he younger applicant scored significantly higher than Mays
on a standardi zed test givento all of the job applicants. Finding

that Mays failed to raise a genuine issue of fact that the

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



defendant's proffered reason for denying her the pronotion was
merely a pretext to age discrimnation, the district court granted
summary judgnent in favor of the defendants. W affirm
DI SCUSSI ON
Summary judgnent is appropriate if the record discloses "that

there is no genuine issue as to any material fact and that the

moving party is entitled to a judgnent as a matter of law " Fed.
R CGCv. P. 56(c). In reviewing the summary judgnent, we "review
the facts drawing all inferences nost favorable to the party

opposing the notion." Reid v. State Farm Miut. Auto. Ins. Co., 784

F.2d 577, 578 (5th Cr. 1986). If the record taken as a whole
could not lead a rational trier of fact to find for the nonnoving

party, there is no genuine issue for trial. Mat sushita El ec.

I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 587 (1986).

To prevail on a claimof age discrimnation, a plaintiff nust

first establish a prima facie case.? Bodenheiner v. PPG

| ndustries, Inc., 5 F.3d 955, 956 (5th Gr. 1993). If the

plaintiff neets this requirenent, a presunption of discrimnation
ari ses which the defendant nust then rebut by produci ng evidence
that the enploynent action was taken for a legitimate,
nondi scrimnatory reason. |d. Once the enployer satisfies this

production burden, the presunption of age discrimnation

2 To establish a prima facie case of age discrimnation, the
plaintiff nust prove that she (1) was a nenber of the protected
group, (2) was denied a pronotion, (3) was qualified for the
pronotion, (4) the person selected was outside the protected group
or is younger than the plaintiff or that the plaintiff was not
pronoted because of her age. See Fields v. J.C Penny Co., 968
F.2d 533, 536 (5th Cr. 1992).




established by the enployee's prima facie case dissolves. Id.
"The plaintiff nust [then] prove, through a preponderance of the
evi dence, that the enployer's reasons were not the true reason for
t he enpl oynent deci sion and that unlawful discrimnationwas." 1d.

at 957 (citing St. Mary's Honor Ctr. v. H cks, 113 S. C. 2742, 2749

(1993).

In this case, the defendants rebutted Mays' prina facie case
by asserting that their decision not to pronbte her was based on
test scores. Mays argues that the follow ng facts rai se a genui ne
i ssue of material fact that the test was a pretext: (1) Mays had
experience and qualifications conpatible with the advertised
requi renents for the position and the successful applicant did not;
(2) the test score was used to separate the finalist fromthe ot her
applicants; (3) Morgan adm tted that he consi dered several criteria
i n maki ng his decision and that Mays satisfied each one; (4) Mrgan
never cited the test score as the determning factor; and (5) there
is no evidence that the test was useful in neasuring an applicant's
qualifications and abilities.

Al t hough Mays may have rai sed a genui ne i ssue of material fact
as to whether the test was the true reason for the enploynent
deci sion, she has not rai sed a genuine i ssue of material fact as to
whet her age discrimnation was the true reason. In sone cases
rejection of the defendant's proffered reasons, together with the
plaintiff's prima facie case, my suffice to show intentional
discrimnation. St. Mary's, 113 S . C. at 2749. This, however, is

not one of those cases. Qher than Mays' conclusory assertions,



there is no evidence raising a genuine issue of fact that she was
deni ed the pronotion because of her age.
CONCLUSI ON
For the foregoing reasons, summary judgnent is

AFF| RMED.



