UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-7773

EDDI E JACKSON, JR., ET AL.,

Pl aintiffs-Appellants,
VERSUS

THE ARVMSTRONG RUBBER COVPANY and CONDERE
CORPORATI ON d/ b/a Fidelity Tire and Manufacturing Conpany,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA-3:90-129(B))

(Decenber 23, 1994)
Before WSDOM KING and DUHE, G rcuit Judges.

PER CURI AM !

Plaintiff/Appellant | andowners sued Arnstrong Rubber Conpany,
Condere Corporation, and Fidelity Tire in connection with chem cal
| eaks and runoff from a tire manufacturing plant nearby their
property. The district court granted Defendants' notion for
summary judgnent, dismssing Plaintiffs' causes of action for

negl i gence, nuisance, trespass, and clains under CERCLA. On

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



appeal, Plaintiffs conplain that summary judgnent was inproperly
entered against them and that the district court abused its
discretion in refusing to allow an anendnent to their conplaint.
We affirm
l.

Plaintiffs first argue that an issue of material fact
precl udes summary di sm ssal of Plaintiffs' clains.

The district court dismssed the trespass clains,? noting the
Plaintiffs' failure to denonstrate that any chem cal physically
i nvaded their property. W find no error in that dismssal. See

Blue v. Charles F. Hayes & Assoc., 215 So.2d 426, 429 (M ss. 1968)

(trespass occurs if there is a "direct infringenent," neaning

"actual physical invasion," of another's right of property).

Plaintiffs now charge Defendants with strict or absolute
liability for damage caused by ultrahazardous activity. Because
Plaintiffs have introduced no evidence that denonstrates damage to
their persons or their property, they fail to support an action
under a theory of strict liability.

Plaintiffs also fail to support their cause of action for
nui sance. Having failed to denonstrate that they suffered any

damage,® Plaintiffs cannot prove their claimfor either public or

2 There was a genuine issue of material fact with respect to
plaintiff Laura Hardin's trespass claim but she |ater voluntarily
di sm ssed her trespass claim

3 Though Hardi n coul d show contam nation of her property, the
court dismssed her nuisance claim for failure to denonstrate
interference with the use and enjoynent of her |and. Because the
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private nui sance. See Conet Delta, Inc. v. Pate Stevedore Co., 521

So. 2d 857, 860 (Mss. 1988) (defining private nuisance as an
i ntentional or unreasonabl e invasion of another's interest in the
private use and enjoynent of land and public nuisance as an
unreasonable interference with a right comon to the general

public); Berry v. Arnstrong Rubber Co., 989 F.2d 822, 829 (5th Cr

1993) (requiring plaintiff to present evidence of an invasion by

defendants in order to withstand summary judgnent on nuisance

clainm, cert. denied, 114 S. C. 1067 (1994); see also Conet Delta,
521 So. 2d at 861 (recognizing rule all ow ng recovery of damages for
public nuisance only if plaintiffs denonstrate that they "sustai ned
harmdifferent in kind, rather than in degree, than that suffered
by the public at large").

The district court properly dismssed the nental distress
claim because Plaintiffs produced no proof of any physical injury

or of wanton or wllful actions by Defendants. See Jackson v.

Johns-Manville Sales Corp., 781 F.2d 394, 414 (5th Cir.)

(recogni zing recovery for nental distress under M ssissippi |aw

only if nmental distress is acconpanied by physical injury or if

def endant acted willfully or wantonly), cert. denied, 478 U. S. 1022
(1986) .

W find no error in the summary dismssal of Plaintiffs
remai ning clainms, including the claimfor punitive damges. The

district court held that because no Plaintiffs other than Hardin

record does not support Hardin's claim we affirm the district
court's dismssal of her private nuisance claim
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could state a cause of action entitling them to conpensatory
damages, by inplication, the court could not award such other
Plaintiffs punitive damages. The court also held that Hardi n was
not entitled to punitive danages because she could not show
want onness or w llfulness on the part of Defendants. Plaintiffs
present nothing that warrants disturbing the district court's

decision. See United States Industries, Inc. v. MO ure Furniture

Co., 371 So. 2d 391, 393 (Mss. 1979) (allow ng punitive danages
only if defendant's w ongful conduct denonstrates wanton or wil | ful
disregard for safety of others).

1.

Plaintiffs also conplain that the district court erred in
denying their notion to anend their conplaint to add twenty-three
plaintiffs and a cause of action for air pollution. Rul e 15(a)
states that | eave to anend "shall be freely given when justice so
requires." Fed. R Cv. P. 15(a). Determ ning whether under Rule
15(a) "justice requires" |l eave to anend rests within the discretion

of the district court. Daves v. Payl ess Cashways, Inc., 661 F.2d

1022, 1024 (5th Gr. Unit A Nov. 1981). Fi ndi ng no abuse of
discretion in the court's denial of |eave to anend, we affirm See

Dussouy v. @Gl f Coast Inv. Corp., 660 F.2d 594, 598 (Forner 5th

Cir. 1981) (recognizing undue prejudice to the opposing party as
anple justification for denial of |eave to anend).

Accordi ngly, we AFFI RM



