IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7768
Summary Cal endar

CHARLES BRADFORD,
Pl ai ntiff-Appellant,
ver sus

UNI TED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVI CES,
DONNA SHALALA, Secretary of
Heal th and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(92- Cv-115)

(July 25, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
I
Charles H Bradford filed an application for disability
i nsurance benefits on April 17, 1991. Bradford all eged that he

suffered fromrotator cuff tears in both shoulders and that this

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



condition prevented himfromworking. Bradford s application was
initially denied and then denied again on reconsideration, so he
requested a hearing before an Adm nistrative Law Judge (ALJ).

Foll ow ng a hearing, the ALJ determ ned that Bradford was not
under a disability as defined in the Social Security Act; thus, he
was not eligible for disability insurance benefits. Br adf ord
sought review of the hearing decision before the Appeals Council.
The Appeal s Council|l denied his request for review, and the decision
of the ALJ becane the final decision of the Secretary. A
magi strate judge reviewed the Secretary's deci sion and reconmended
affirmng it. After considering Bradford' s objections, the
district court adopted the magistrate judge's report and
reconmendati on.

I

This court's review of the Secretary's decisionis limtedto
two issues: 1) did the Secretary apply the proper |egal standards,
and 2) is the Secretary's decision supported by substanti al

evi dence on the record as a whole. Anthony v. Sullivan, 954 F.2d

289, 292 (5th Cir. 1992).
A
In evaluating a claim of disability, the Secretary should
conduct a five-step sequential analysis: 1) whether the claimnt is
presently working; 2) whether the clai mant has a severe i npairnent;
3) whether the inpairnent is |isted, or equivalent to an i npairnent

listed in Appendi x 1 of the Regul ations; 4) whether the inpairnent



prevents the cl ai mant fromdoi ng past rel evant work; and 5) whet her
the inpairnent prevents the claimant from doing any other
substantial gainful activity. 20 CF.R 8§ 404.1520; Mise v.
Sullivan, 925 F.2d 785, 789 (5th Cr. 1991).1

The ALJ followed this five-step process. The ALJ found that
Bradf ord had not worked since August 20, 1990. The ALJ further
found that Bradford had "severe chronic bilateral shoul der pain
secondary to rotator cuff tears,”" but that his inpairnment or
conbination of inpairnents did not neet or equal an inpairnent
listed in the appendi x to the regul ations. The ALJ then determ ned
that Bradford could not performhis past rel evant work as a packer
and wi ndshield installer. The ALJ determ ned that Bradford was
capabl e of performng the full range of sedentary work and, thus,
was not disabl ed. The ALJ relied on a vocational expert's
testinony that there were jobs in M ssissippi and in the national
econony that Bradford could perform? Because the ALJ applied the

proper |l egal standard in evaluating Bradford's claim the court now

1'n the first four steps, the burden of proof is on the
claimant. At the fifth step, the burden shifts to the Secretary to
show t hat the clai mant can performrel evant work. |f the Secretary
meets this burden, it shifts back to the claimant to show that he
cannot performthe work suggested. Mise, 925 F.2d at 789.

2As a part of his argunent that the Secretary did not apply
the appropriate | egal standards, Bradford argues that the ALJ erred
in using the nedical/vocational guidelines. Al t hough Bradford
cites the lawin his brief, he does not apply the law to facts of
his case or cite to the record show ng when the ALJ used these
gui del i nes. | nadequately briefed issues need not be addressed.
Bri nkmann v. Abner, 813 F.2d 744, 748 (5th Cr. 1987).




exam nes t he question whet her the factual findings are supported by
subst anti al evidence.
B
(1)

On review, this court determ nes whet her substantial evidence
inthe record as a whol e supports the Secretary's factual findings
to which the proper |egal standards were applied. Ant hony, 954
F.2d at 292. If the Secretary's findings are supported by
substanti al evidence, they are concl usive and nust be affirmed. 42

U S C 8§ 405(g); Richardson v. Perales, 402 U. S. 389, 390, 91 S. C.

1420, 28 L.Ed.2d 842 (1971). Substantial evidence is that whichis
rel evant and sufficient for a reasonable m nd to accept as adequate
to support a conclusion. It nust be nore than a scintilla, but it
need not be a preponderance. Perales, 402 U S. at 401. "This
Court may not reweigh the evidence or try the issues de novo
Rat her, conflicts in the evidence are for the Secretary to
resolve." Anthony, 954 F.2d at 295 (citations omtted).

As the cl aimant, Bradford has the burden of proving that he is
di sabled within the neani ng of the Social Security Act. Mise, 925
F.2d at 789. The Act defines disability as the "inability to
engage in any substantial gainful activity by reason of any
medi cal |y determ nabl e physical or nental inpairnment which .
has | asted or can be expected to last for a continuous period of
not less than twelve nonths." 42 U S.C. 88 416(i)(1),
423(d) (1) (A), 1382c(a)(3)(A).



To determ ne whether substantial evidence of disability
exists, four elenents of proof nust be weighed: 1) objective
medi cal facts; 2) diagnoses and opinions of treating and exam ni ng
physicians; 3) <claimant's subjective evidence of pain and
disability; 4) claimant's age, education, and work history.

De Paepe v. Richardson, 464 F.2d 92, 94 (5th Cr. 1972). The

entirerecordis reviewed to determne if such evidence i s present.
Villa v. Sullivan, 895 F.2d 1019, 1022 (5th G r. 1990).
(2)

The evidence produced at trial showed that Bradford had

suffered a full rotator-cuff tear in his right shoulder and a
partial rotator-cuff tear in the | eft shoul der that regressed to a
full tear. At the tinme of the hearing, Bradford weighed
approxi mately 240 pounds and was five feet, seven inches tall.

Bradford saw Dr. John Paul Lee on June 21, 1990, through
July 25, 1990, and conpl ained of pain in his right shoulder. X-
rays of the right shoul der were nornmal. Upon referral from Dr.
Lee, Bradford saw Dr. Janes O Manni ng, an orthopedist, on July 26,
1990. Dr. Manning ordered that Bradford |limt his lifting of
wei ght until a bone scan and arthrogram of his shoul ders were
conpleted. An MRl revealed that Bradford suffered a full thickness
rotator-cuff tear in his right shoulder and a partial thickness
tear in his left shoul der.

I n August 1990, Dr. Manning referred Bradford to Dr. Felix

Savoi e, anot her orthopedi c surgeon. Dr. Savoi e recomended surgery



to repair both his left and right rotator cuffs. Dr. Savoie
performed arthroscopy, debridenent, and deconpression surgery on
his | eft shoulder in August 1990. |In Decenber 1990, Bradford had
arthroscopi c, debridenent, deconpression, and open rotator-cuff
surgery on his right shoul der.

On May 22, 1991, Dr. Savoie reported that Bradford's right
shoul der was "doing quite nicely" and that "we would be able to
release himto work activities on this side." The |eft shoul der
had "mar ked poppi ng and crepitation, positive supraspinatus stress
test, and this is quite a concern.” On My 27, 1991, Dr. Savoie
noted that Bradford' s | eft shoul der now had a conpl ete rotator-cuff
tear requiring surgery.

In a report dated Decenber 2, 1991, Dr. Savoie stated that
Bradford could [I|ift five pounds continuously, ten pounds
frequently, and twenty-five pounds occasionally. Wth two hands he
could carry ten pounds continuously, twenty pounds frequently, and
forty pounds occasionally. Bradford's standing, walking, and
sitting were not affected by the shoul der injury.

Bradford testified at the hearing that he has "troubl e pi cking
up stuff” with his arns. He stated that his arnms hurt, that he
couldn't lift them above his shoulders wthout pain, and that his
arms swell. Two or three tinmes a week he wakes at 2:00 in the
morning with pain in his arm Wen he walks a lot, his shoul ders
feel like they are "raw on top." Bradford takes Darvocet N- 100,

which relieves pain "for a while" and does not make hi mdrowsy; it



makes himfeel funny and relaxed. Bradford also testified that he
has pain in his |lower back that increases when he does a | ot of
sitting.

When he appeared before the ALJ, Bradford was 45 years ol d.
He conpleted high school and had no vocational or trade-school
training. Hi s previous enploynent was as a packer and shi pper,
requiring himto lift approximtely 100-pound nolders for steel
mlls. Before that he worked as a windshield installer.

(3)

In the light of all of the evidence, Bradford argues that the
ALJ erred in finding that his subjective conplaints of pain and
synpt omat ol ogy were not credi ble. Because pain alone may support
a finding of disability, the ALJ is required to consider the

claimant's testinony as subjective evidence of pain. Scharlow v.

Schwei ker, 655 F.2d 645, 648 (5th Gr. 1981). "However, not all
pain is disabling; noreover, subjective evidence need not be
credited over conflicting nedical evidence. At a mninmm
obj ective nedical evidence nust denonstrate the existence of a

condi tion that coul d reasonably be expected to produce the | evel of

pain or other synptons alleged."” Ant hony, 954 F.2d at 295-96
(citation omtted). |In order to be disabling, the "pain nust be

constant, wunremtting, and wholly unresponsive to therapeutic

treatnent.” Wen v. Sullivan, 925 F.2d 123, 128 (5th Gr. 1991).

The ALJ weighed Bradford's subjective conplaints and

determ ned that they were not credible. Specifically, the ALJ



noted that Bradford testified that (1) Darvocet N-100 relieves his
pain for a while, (2) he wal ks and drives, and (3) his appetite is
fair. The ALJ also noted that Dr. Savoie reported that Bradford
could do lighter work that did not require heavy lifting. The
ALJ's conclusion that the pain Bradford suffered woul d not prevent
him from engaging in sedentary work was anply supported by the
evi dence.

Next, Bradford argues that the appellee erred in finding that
he could perform sedentary worKk. Bradf ord argues that once he
established a prima facia case by showng that his inpairnents
prevented his returnto his prior enploynent, the burden shifted to
the Secretary, who should have produced evidence to show the
exi stence of alternative enploynent that the claimnt could
perform considering not only his physical capability, but as well

hi s age, education, work experience, and training. See Mllet v.

Schwei ker, 662 F.2d 1199 (5th Gr. 1981).

The ALJ found that Bradford could not performhis fornmer work;
thus, the burden then shifted to the Secretary to show that
Bradford could performrel evant work. Mise, 925 F.2d at 789. A
vocati onal expert testified at the ALJ hearing that a person of
Bradford's age, education, work history, physical inpairnents, and
limtations could performsedentary work that did not require heavy
lifting. The Secretary net her burden; thus, the burden shifted
back to Bradford to show that he could not perform the work

suggested. Mise, 925 F.2d at 789. Bradford did not present any



evi dence to rebut the vocational expert. The finding of the ALJ
that Bradford could perform sedentary work is supported by
substantial evidence based on the testinony of the vocationa
expert at the ALJ hearing.?
11

Havi ng found that the Secretary applied the appropriate | egal
standards in this case, and having found the Secretary's factual
findings to be anply supported by the evidence, the judgnent of the
district court is

AFFI RMED

Finally, Bradford argues that the ALJ's finding that he had
no nonexertional limtations is not supported by the evidence. He
did not articulate any law or facts to support this argunent,
however. This inadequately briefed issue need not be addressed.
Bri nkmann, 813 F. 2d at 748.



