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of the Departnent of Health
and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
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(Decenber 27, 1994)

Bef ore GARWOOD, HI G3@ NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:

Ina F. Talbert (Talbert) appeals the district court's
di sm ssal of her request to set aside the decision of the Secretary
of Health and Human Services (Secretary) finding that she was not

di sabled within the neaning of the Social Security Act. 42 U S. C

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



8§ 423(d)(1)(A). Because we determne that the admnistrative | aw

judge (ALJ) ignored evidence that Talbert was unable to perform

duties of her past relevant work, we vacate the district court's

ruling and remand for proceedi ngs in accordance with this opinion.
Facts and Proceedi ngs Bel ow

At the tinme of the hearing before the ALJ, Tal bert was fifty-
ei ght years old. She attended school through the el eventh grade
and obtained a GED. After a one-year nursing course at Meridian
Junior College in Meridian, M ssissippi, she was certified as a
licensed practical nurse (LPN). Her past rel evant work has been as
an LPN in hospitals and nursing hones.

Tal bert's nedical records contain treatnment notes ranging in
time from 1982 to 1990 for a variety of conplaints, the npst
serious being asthma. Talbert's asthma has generally responded to
the prescribed treatnent, although she occasionally experienced
respiratory distress and was hospitalized briefly in Novenber 1987
for treatnment for asthmatic bronchitis. Tal bert has al so been
treated for obesity, hypertension, phlebitis, and arthritis. She
has conplained of pain in her knees; an examnation in 1990
reveal ed no need for orthopaedic surgery.

On August 8, 1989, Talbert filed an application for disability
i nsurance benefits, alleging that she had been di sabl ed since June
15, 1987, because of asthma, hypertension, and steroid dependency.
Tal bert was required to establish that her disability commenced on

or before Septenber 30, 1988, the date her insured status expired.?

. Tal bert testified at the hearing before the ALJ that she had
wor ked only two days since June 15, 1987. She explained that she
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Her application was denied initially and upon reconsideration
Tal bert tinely requested a de novo hearing before an ALJ. Tal bert,
represented by counsel, testified at the hearing on May 25, 1990.
In a decision issued on March 5, 1991, the ALJ determ ned that
Tal bert was not di sabl ed because she was capabl e of perform ng her
past relevant work as an LPN in the hospital. The Appeal s Counci

declined to reviewthe ALJ's deni al of benefits, making that deni al
the final decision of the Secretary.

Tal bert sought relief in the district court. Follow ng the
report and recomrendati on of a magi strate judge, the district court
determ ned that there was substantial evidence to support the
Secretary's ruling that Tal bert was not disabled and accordingly
deni ed her request to set aside the Secretary's deci sion.

Di scussi on

In review ng the denial of disability benefits, we arelimted
to a consideration of two issues: (1) whether, upon the record as
a whole, substantial evidence supports the decision of the
Secretary, and (2) whether the Secretary applied the proper |egal
standards and procedure. 42 U. S.C. 8§ 405(g); Anthony v. Sullivan,
954 F.2d 289, 292 (5th Gr. 1992). Evidence is substantial if it
is both relevant and sufficient for a reasonable mnd to find
adequate to support a conclusion. Mise v. Sullivan, 925 F. 2d 785,
789 (5th Cir. 1991). Talbert clains that the Secretary's rulingis
not supported by substantial evidence.

A disability, for purposes of qualifying for disability

had attenpted full-tinme enpl oynent but was not able to work nore
than two days because of her alleged disability.
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i nsurance benefits, is "theinability to do any substanti al gai nful
activity by reason of any nedically determ nabl e physi cal or nental
i npai rment which can be expected to result in death or which has
| asted or can be expected to last for a continuous period of not
less than 12 nonths." 20 C.F.R § 404.1505(a). A substanti al
gainful activity is one which "[i]nvolves doing significant and
productive physical or nental duties . . . for pay or profit."”
Id., 8§ 404.1510(a), (b). A claimant nust establish a physical or
mental inpairnment by nedical evidence. I|d., 8§ 404. 1508.

In evaluating a claimant's disability status, the Secretary
utilizes a five-step analysis as set forth in 20 CF R 8§
404. 1520(b)-(f). If the claimant is found to be disabled or not
di sabled at any point in the process, the analysis ends, and no
further reviewis necessary. Bradley v. Bowen, 809 F.2d 1054, 1056
(5th Gr. 1987). See also Wen v. Sullivan, 925 F. 2d 123, 125-126
(5th CGr. 1991). Talbert bears the initial burden of proving that
she is disabled within the neaning of the Act on all but the final

step. Bowen v. Yuckert, 107 S.Ct. 2287, 2294 n.5 (1987); Wen, 925

F.2d at 125.
The anal ysis proceeds as follows: (1) if the claimant is
engaged in a substantial gainful activity, she wll be found not

di sabl ed regardl ess of her nedical condition, age, education, or
wor k experience; (2) a successful claimnt nust have a severe
inpai rment  or conbination of inpairnents, i.e., one which
significantly limts her physical or nental ability to do basic
work activities; (3) if the inpairnent neets or equals an

inpairment listed in Appendix 1 of the regul ations, the clai mant
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W Il be considered disabled without further consideration of age,
educati on, or work experience; (4) the claimant is not disabled if
her residual functional capacity permts her to perform past
rel evant work; and (5) if the cl ai mant cannot performpast rel evant
work, factors including residual functional <capacity, age,
educati on, and past work experience are considered to determne if
other work can be perfornmed, in which case the claimant is not
di sabl ed. 20 CF.R 88 404.1520(b)-(f). See Wen, 925 F.2d at
125.

The ALJ determ ned at step four that Tal bert was capabl e of
perform ng her past relevant work as an LPN in a hospital setting
and therefore was not disabled. Although it was the ALJ's duty to
make a sufficient inquiry into the claim Tal bert had the burden to
prove her inability to performthe former work. Villa v. Sullivan,
895 F.2d 1019, 1023 (5th Cr. 1990).

In his findings, the ALJ concluded that the nedical evidence
est abl i shed that Tal bert suffered from

"severe' asthma, hypertension controll ed by nmedication,
degenerative joint disease, degenerative di sc di sease at
the C5-6 and C6-7 levels, and obesity, but that she did
not have an inpairnment or conbination of inpairnents
listed in, or mnedically equal to[,] one listed in
Appendi x 1, Subpart P, Regul ations No. 4."2
He found that her subjective allegations of inpairnment due to pain
wer e not supported by the record and were therefore not credible to
the extent she alleged; he did not find any restriction on her
ability to stand or wal k. Regarding her ability to perform work-

related activities, the ALJ concl uded that Tal bert had t he resi dual

2 The nedi cal evidence in the record supports these findings.
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functional capacity to performthe exertional requirenents of |ight
work, which requires lifting no nore than twenty pounds at a tine,
wth frequent lifting of no nore than ten pounds. 20 CF.R 8
404. 1567(b). The ALJ further found that Tal bert's asthma precl uded
her from performng activities in an outdoor setting or work
i nvol ving exposure to pulnonary irritants. Appl yi ng these
restrictions to the evidence of Tal bert's past rel evant work as an
LPN i n nursing hones and hospitals, the ALJ concl uded that she was
capabl e of perform ng her work as an LPN in a hospital setting and
was therefore not disabled within the neaning of the Social
Security Act.

To determ ne whether a claimant can perform past relevant
work, the ALJ nust assess the physical demands of the job by
considering the description of the past work actual ly perforned or
as generally perforned in the national econony. Villav. Sullivan,
895 F.2d at 1022. In this case, the ALJ considered both. As
evidence of the work of an LPN as generally perforned in the
nati onal econony, the ALJ referred to the Dictionary of
Cccupational Titles (DOT), a publication of the United States
Department of Labor.® The DOT classified Tal bert's past rel evant

work as an LPN as nedi um wor K.

3 Tal bert contends that the ALJ inproperly relied on the DOT
to determne that she could perform her past relevant work. This
argunent is factually inaccurate because, although the ALJ did
refer to the DOT for a description of her past rel evant work as
an LPN, he then found that Talbert's own testinony of her work
differed fromthat description. Mreover, Tal bert ignores the
fact that the ALJ's use of the DOT was beneficial to her: if the
ALJ had relied solely on the DOT classification of LPN duties as
medi um wor k, the ALJ woul d have found Tal bert di sabl ed.
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The DOT" s classification differed fromthe ALJ' s determ nati on
of Talbert's residual functional capacity. Based on a parti al
description of the work Tal bert actually perfornmed as an LPN, the
ALJ concluded that her work in a hospital setting did not exceed
i ght work, notw thstandi ng the DOT' s general classification of her
duties as nedi um wor k.

Upon our reading of the record, we determne that the ALJ
over | ooked other portions of Talbert's testinony at the hearing
whi ch suggest that her duties as an LPN in a hospital setting
exceeded the exertional requirenents of I|ight work. The ALJ
focused on the foll ow ng exchange:

"Q [By the ALJ] Now, could you descri be the work as an

LPN, whether in nursing honmes or in hospitals, as all

general ly perforned t he sane way? Wul d that be accurate

to say?

"A. In a nursing hone there is nore lifting. There's

| onger standi ng.
"Q Tell me the difference then in the duties that you

per f or med.

"A. Al right. In a nursing hone | gave all the
medi cations, did all the treatnents. | helped to lift
and turn the patients. | had tosQsonetines | had to help
ot her people |ift. Sonetines | had to |ift them all
nmysel f. In the hospital | did not have to |ift

patients." (Enphasis added.)

Tal bert conti nued on, however:

"Sonetinmes in the hospital, when | worked in the
obstetrical departnent, | had to help lift, help lift,
fronmsQli ke froma stretcher to a table, delivery table.

| did not ordinarily have to |ift those patients."”
The ALJ interpreted Talbert's responses to his questions as
evidence that she did not have to |ift patients in a hospital
setting. Al t hough her testinony is not conpletely clear, we
consider this construction of Talbert's testinony to be plainly

unr easonabl e. Tal bert informed the ALJ that the nursing hone



required nore lifting, inplying that her duties at the hospita
entailed at least sone lifting. She stated that she did not have
tolift patients in the hospital, but in the very next sentence, as
t hough clarifying that statenent, she testified that she did have
to help lift patients in the obstetrical departnent. Her fina
coment suggests that |ifting was at |east an occasional part of
her duties in the hospital.

Tal bert's testinony in response to questions by her attorney
li kewise reflects that she did have to lift patients in the
hospi t al

"Q [By counsel] When you were working in the hospital,

what lifting did you have to do?

"A. | hadsQif |I worked in the wards, | had to help to

lift the fermal e patients.
"Q So it would be over, over a hundred pounds?

"A. Ch, vyes. And if | was in the obstetrics
departnents, which was sonething that | did, a special
kind of training that I had received, | sonetinmes had to

help lift [two and three hundred-] pound wonen, get them
i nsQno, and these patients are paral yzed when you |ift
t hem because they have had injections for delivery.

"Q Uh-huh, okay.

"A. I'd say . . . 200 to 250 anyway on a lot of those
pati ents because a |lot of themwere very large."*

Later in her testinony, Talbert stated that her nursing job
required lifting, not distinguishing between the nursing hone or

hospi tal settings:

4 Tal bert again contrasted her duties at the hospital with
those at the nursing hone, reiterating that there was nore
lifting at the latter. She did not, however, assert that there
was no lifting at the hospital.

"Q [By counsel] Wiy is it that you're not able to
work at either the hospital or a nursing home now?

"A.  In the nursing hone you have to be constantly
lifting and turning patients which was why | coul d not
work. | triedit and | cannot lift patients.”
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"Q [By counsel] Could you return to any of the jobs
that you've had in the |ast fifteen years? |If you just
pi cked out the easiest one you had?

"A. Not in nursing.

"Q And why is that? All of it requires too nuch
standing and |ifting?

"A. Al of it requires |lifting or, orsQnostly it

requires lifting."®

It is not clear how often Talbert was required to |ift
patients during the course of her duties in the hospital. It is
evident, however, that lifting patients is a normal, if |ess than
constant, part of her work in both the obstetrical departnent and
the wards of the hospital. The ALJ did not nention this testinony
and did not find Talbert's descriptions to be not credible.

Qur conclusion is supported by the Residual Functional
Capacity Assessnent (RFC), conpl eted i n Novenber 1989 i n connection
wth Talbert's state application for disability benefits. The RFC
i ndi cated that Tal bert could performonly Iight work and that she
did not have the capacity to performher work as an LPN

Based upon the DOT classification of work as an LPN as nedi um
wor k, the RFC determ nation that Tal bert coul d not performher past
work as an LPN, and Tal bert's own testinony that she had to lift
patients in the hospital at |east occasionally as a part of her
normal duties, there is not substantial evidence to support the
Secretary's decision that Talbert was capable of perform ng her
past relevant work as an LPNin a hospital setting. Talbert should

not have been found di sabled at step four of the analysis, but the

5 Tal bert also clained that she could not perform her past

work as an LPN in either a nursing honme or hospital setting
because she could not stand for |long periods of tinme due to pain
in her knees. The ALJ did not find these clains to be credible.

9



burden shoul d have passed to the Secretary to show that Tal bert was
capabl e of perform ng other relevant work in the national econony.

We vacate the judgnent of the district court and renmand the
case for the district court to remand the case to the Secretary for
further proceedings to determne Talbert's eligibility for the
clained disability benefits.®

Concl usi on

For the reasons stated above, the judgnent of the district
court is VACATED and the cause REMANDED for proceedi ngs not
i nconsistent with this opinion.

VACATED AND REMANDED

6 Tal bert al so asserts that the ALJ erred by not obtaining the
testinony of a vocational expert. This testinony was not
necessary because the ALJ determ ned at step four that Tal bert
coul d perform her past relevant work and was not disabled. 20
C.F.R 8 404.1566(e); Harper v. Sullivan, 887 F.2d 92, 97 (5th
Cr. 1989). On remand, however, the testinony of a vocational
expert may be required.
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