IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7751
Summary Cal endar

ARTHUR RAY BREAZEALE and MONI TA BREAZEALE

Pl aintiffs-Appellants,
and

GRAY | NSURANCE CO. ,

| ntervenor-Plaintiff-
Appel | ant

CHEVRON, USA, | NC

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(90- CVv-175)

(May 19, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



This appeal is from a district court judgnment dism ssing
Arthur and Monita Breazeale's clains! for danages arising from an
injury M. Breazeale suffered in the course of his work in the Main
Pass Block 69 field in the territorial waters of Louisiana. W
affirm

I

On February 2, 1990, Arthur Breazeal e was enpl oyed by Danos &
Curole Marine Contractors, which contracted for himto work for
Chevron U.S. A Inc. as a roustabout in the Main Pass Bl ock 69 field
where he had worked for approximtely twenty (20) years. At that
time, Breazeale, along with Chevron operator T. S. Schena, was
assigned to work at Chevron's Main Pass Block 69 Shallow Water
Production Platform #2 ("Platform #2") which is located in the
territorial waters of Louisiana. H's job on that day was to help
reopen the Pl atform#2, which had been previously shut down. Wen
Ms. Schena began to throttle the well's manunatic val ve to activate
it, Breazeal e and Schena heard | oud poppi ng noi ses, which indi cated
too much pressure was entering the system Breazeale imediately
instructed Schena to nove out of the way so he could attenpt to
shut the valve off. Before he could close the valve, the cover of

the valve blew off and hit him Pursuant to Louisiana | aw,

IAfter this case was fully briefed, M. Breazeale filed a
nmotion for substitution of parties, stating that his wife, Mnita
Breazeal e, had died intestate, and requesting that he, as
adm ni strator of her estate, be substituted for her as an
appellant. W grant the notion for substitution of parties.



Breazeal e recei ved workers' conpensation for his injuries, but he
also filed this action against Chevron, alleging Chevron
intentionally caused his injuries and that Chevron was | i abl e under
t he Longshore Harbor Workers Conpensation Act (LHWCA).?2

Chevron noved for summary judgnent on the intentional tort
claim asserting that workers' conpensation was the plaintiff's
sole renedy under state |aw The district court granted the
motion, rejecting the plaintiff's argunent that Chevron had
commtted an intentional tort, thus, prohibiting the plaintiff from
pursuing additional state |law renedies. Chevron |ater noved for
summary judgnent on the plaintiff's clainms under the Longshore
Har bor Workers Conpensation Act, which the district court also
gr ant ed. The Breazeales appeal the district court's entry of
summary judgnent on both cl ains.

|1

W review a district court's grant of sunmary judgnent de

novo, applying the sane standard as the district court. MWaltnman v.

International Paper Co., 875 F.2d 468, 474 (5th Gr. 1989).

Summary judgnent is appropriate if the pleadings, depositions,
adm ssions and answers to interrogatories, together wth
affidavits, denonstrate that no genuine issue of material fact

remains. Celotex Corp. v. Catrett, 477 U. S. 317 (1986). |If the

The plaintiffs initially also sought relief under the CQuter
Conti nental Shelf Act, 43 U. S.C. 8§ 1331, but have abandoned t hat
cl ai mon appeal .



record taken as a whole could not lead a rational trier of fact to
find for the nonnoving party, there is no genuine issue for trial.

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

587 (1986).
1]

The plaintiffs argue first that the district court inproperly
held that the intentional tort exception to the Louisiana Wrkers'
Conpensation Act was not applicable to the plaintiffs' clains.
Under Loui siana | aw, an enpl oyee who sustains a work-related i njury
is generally limted to the exclusive renedy of workers'
conpensation. La. Rev. Stat. 23:1032. |f, however, the injury was
the result of an intentional tort, the enployee my sue the
enpl oyer directly. La. Rev. State. 23:1032. For purposes of an
intentional tort, the "nmeaning of intent in this context is that
t he defendant either desired to bring about the physical results of
his act or believed they were substantially certain to follow from

what he did." Bazley v. Tortorich, 397 So.2d 475 (La. 1981).

The plaintiffs argued that summary judgnent was not
appropri ate because of proof that Chevron knew of the defect in the
val ve, and t hat anot her Chevron enpl oyee had advi sed hi s supervi sor
t hat soneone would be killed if the valve were not repaired. In
its very able and well-reasoned opinion, the district court
properly held that there are no genui ne questions of material fact
and that, as a matter of law, this proof does not rise to the | evel

of an "intentional tort" under Louisiana |aw W affirm the



district court and adopt its reasoning as set forth inits opinion.
|V

The plaintiffs next argue that the district court erred in
granting summary judgnent on its claimunder the LHACA. A worker
must satisfy both a "status" and a "situs" test to qualify for
coverage under the LMHCA. "[I]n the words of the statute, he nust
show that, at the approximate tinme he incurred disability or death,
he was "engaged in nmaritinme enploynent,' 33 U S.C § 902(3), and
that his injury "occurred upon the navigable waters of the United

St at es. Munguia v. Chevron U S A, 999 F.2d 808, 811 (5th Cr

1993). The district court held that Breazeale failed to satisfy
the "status" test, that is, to denonstrate that he was "engaged in
maritime enploynent” and we agree.

In interpreting the "status" test, the Suprene Court has
stated that "Congress did not seek to cover all those who breathe
salt air. Its purpose was to cover those workers on the situs who
are involved in the essential elenents of |oading and unl oadi ng."

Herb's Welding, Inc. v. Gay, 470 U S. 414, 423 (1985). Not al

"l oadi ng and unl oading,"” however, wll satisfy the test. The
plaintiff in Munguia travelled between field platfornms and other

structures where he | oaded and unl ocaded the tools and equi pnent

that he needed for his work. 999 F.2d at 812. W held, however,
that neither "the nere fact that Mnguia may have | oaded and
unl oaded [small anmounts of supplies] onto his skiff" nor his

incidental boat repairs satisfies the "status" test because they



were intended to further the mai ntenance of wells and not | oading
and unl oadi ng of cargo. 999 F.2d at 813.
In short, Miunguia's daily activities as a punper-
gauger were intrinsically related to the servicing and

mai nt enance of fixed platform wells--wells, noreover,

al nost i ndi stingui shable fromthose built and mai nt ai ned

by Gray. Like Gay's welding activities, Minguia's tasks

i nvol ve 'nothing inherently maritine.'

999 F.2d at 813.

Wth these principles in mnd, we turn to the proof before the
district court. Chevron noved for summary judgnent as to
Breazeal e's coverage under the LHWA, based on Breazeale's
deposition testinony as to his work activities. |In his deposition,
Breazeal e testified that he was injured on an offshore platform
and that he assisted the gauger who is responsible for taking
tests, sanpling oil, checking tubing pressure and flow I|ine
pressure, and general ly maki ng sure that the structure and fl ow run
properly. He stated that this work filled 85 - 90%of his tinme and
that in the remaining tinme, he did carpentry and pl unbi ng work and
generally everything. This testinony satisfied Chevron's summary
j udgnment burden because there was nothing in Breazeal e' s deposition
to indicate that he performed any anount of work that was
"inherently maritine."

In opposition to the notion for summary judgnent, Breazeale

submtted his affidavit, describing additional work that he did.?3

5In the light of our conclusion that the affidavit does not
rai se a genui ne question of material fact, we need not address
Chevron's contention that the affidavit conflicts materially with



In that affidavit, Breazeale stated that he was a "roustabout
pusher"; that he net with other workers each day, and they were
transported to the platfornms and wells by boat; that all of his
wor k was done on a crew boat or jack-up barge; that he "unl oaded
supplies" each Tuesday and Thursday, sonetines by hand and
sonetinmes by jack-up barge for extrenely heavy itens, such as druns
of chem cals, pipe, heavy equi pnent, and tools; that his unloading
wor k sonetines took several hours; that he operated a crane on the
jack-up barge to unload material from the supply boat, then
travel ed on the barge and worked on it for unl oading; that he al so
wor ked at single wells and, on one occasion, lifted chemcals from
a barge by crane and then unl oaded themat the wells; and that he
al so worked from the jack-up barge to open and test wells. He
opi ned that he spent roughly 2 1/2 to 4 1/2 hours on the water for
routine inspections.

Even construing Breazeale's affidavit in the |ight nost
favorable to him he has failed to denonstrate the existence of a
genui ne question of material fact, that is, such evidence "that a

reasonable jury could return a verdict for the nonnoving party."”

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). W | ook
to applicabl e substantive lawto determ ne what facts are materi al .

Cal petco 1981 v. Marshall Exploration, Inc., 989 F.2d 1408, 1413

(5th Gr. 1993). Inthis case, a "material fact" is one that would

Breazeal e' s deposition testinony.



support the position that Breazeale's work furthered a maritine-
related purpose or furthered the |oading or unloading of cargo
rat her than the maintenance of wells. Breazeale's affidavit does
state that he was involved in "l oading and unl oadi ng" but does not
describe with any specificity the itens that he was | oading and
unl oadi ng or provi de any expl anati on of howthat work was mariti nme-
related rather than well-rel ated. The assertion that Breazeal e has
satisfied the "status" test is not supported by facts and is
insufficient to oppose Chevron's notion for summary judgnent.

Wllians v. Wber Munagenment Services, Inc., 839 F.2d 1039, 1041

(5th Gr. 1987). Accordingly, the district court properly granted
the notion for sunmary judgnent.
\%
For the reasons set forth above, the judgnent is

AFFI RMED



