IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7717
Conf er ence Cal endar

OCTAVI O CANTU
Pl ai ntiff-Appellant,
ver sus
DONNA E. SHALALA, Secretary of
the Departnent of Health
and Human Servi ces,
Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-83-CV-258
(January 26, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.
PER CURI AM *
The threshold issue is whether the district court had the
authority to re-enter an order of dism ssal to allow an extension

of tinme in which to appeal. In Wlson v. Atwood G oup, 725 F.2d

255, 256 (5th Cr.) (en banc), cert. dism ssed, 468 U S. 1222

(1984), the clerk of a federal district court failed to give
notice to the appellants that judgnent had been entered. After

the time for filing a valid notice of appeal had run, the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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appel l ants | earned of the entry of judgnent and successfully
moved for relief under Fed. R Cv. P. 60(b) in the district
court. |d. at 256-57. This Court, en banc, vacated that ruling
because "to be relieved fromthe effect of a judgnent, a party
must show nore than nere reliance on the clerk to give notice of
a judgnent." |d. at 258.

Cantu seeks to avoid dism ssal by challengi ng whether W1 son

is still good law. He points out that in In the Matter of Jones,

970 F.2d 36, 39 (5th Gr. 1992), cert. denied, 114 S. C. 391

(1993), this Court questioned "[t]he continuing viability of
Wlson" in light of the 1991 Anendnents to Fed. R Cv. P. 77(d)
and Fed. R App. P. 4(a)(6). 1d. The 1991 Anmendnents to Rule 77
and Rule 4(a)(6) permt a district court to enlarge the tinme for
appeal if 1) a party fails to receive notice fromthe clerk or
any party within twenty-one days of entry of judgnent or order;

2) no party is prejudiced; and 3) a notionis filed within 180

days of entry or seven days of receipt of notice, whichever is

earlier. (Enphasis added). Cantu, however, is not entitled to
relief under these rules. He concedes that he did not receive
notice of the court's March 31, 1993, order until Novenber 8,
1993, nore than 180 days after its entry.

Moreover, in Lathamv. Wlls Fargo Bank, N. A , 987 F.2d

1199, 1205 n.9 (5th Gr. 1993), this Court stated that:

[We will not construe Jones to do what it
could not, and did not purport to do, nanely
overrule the en banc W1 son decision. The
final sentence of Rule 77(d), which states
that |ack of notice does not excuse an
untinely appeal, was unchanged by the 1991
anendnent. The advent of Rule (4)(6), if
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anyt hing, cuts against the idea that WIson
is no longer good law in areas where new Rul e
(4)(6) does not give relief because that new
Rul e now provides a safety valve for whatever
har shness i nheres in Wlson's strict
interpretation of Rule 77(d).

Cantu attenpts to distinguish this case from W1Ison on the
ground that the district court's February 11, 1994, order stated
in part that "upon reconsideration of the nerits of this case,
the Court having adopted the Report and Reconmendati on of the
Magi strate Judge . . . , is of the opinion that the Secretary of
Heal th and Human Service's final decision be affirned[.]""
However, Cantu's notion sought an enlargenent of tine in which to
file a notice of appeal based on the failure of the district
court clerk to notify himof the entry of the March 31, 1993,
order. The notion specifically requested "relief fromthe
Judgnent of this Court (nore specifically, relief fromthe date
of the Order of Dismssal)." (Enphasis in original). Under these
ci rcunst ances, |anguage contained in the order referring to the
court's reconsideration of the nerits does not take this case
beyond the purview of WI son.

Alternatively, Cantu argues that this case presents an
exception recognized in Wlson as a basis for Rule 60(b) relief.
Wlson states that its rule would not reach a party whose counse
"had not relied on the clerk to give notice of the entry of
j udgnment but had been diligent in attenpting either to delay its

entry or to inquire about the status of the case." WIson, 725

F.2d at 258. The record reflects that Cantu's counsel did not

" The order was apparently drafted by Cantu's counsel.
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i nqui re about the status of this case until Novenber 8, 1993.
Thus, Cantu has failed to "show nore than nere reliance on the
clerk to give notice[.]" Id.

W1l son establishes that "failure to receive notice does not
justify granting of 60(b) relief to extend [the] time for
appeal ." Latham 987 F.2d at 1205 (internal quotations and
citation omtted).

The grant of Rule 60(b) relief in the February 11, 1994,
order is VACATED. It appearing that there is no tinely notice of
appeal fromthe March 31, 1993, judgnent, the appeal on the
merits is DI SM SSED.



