IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7710

Summary Cal endar

ROBERT J. CUPSTID, JR.,
Pl ai ntiff-Appellee,
ver sus
DONALD A. CABANA, ET AL.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(CA GC89-291-S-D)

(August 26, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
To prove that nedical treatnent by a prison physician has
violated the Eighth Anmendnent's prohibition against t he

"unnecessary and wanton infliction of pain," a prisoner nust all ege
acts or omssions by the physician that constitute deliberate

indifference to the prisoner's serious nedical needs. Mendoza v.

Lynaugh, 989 F.2d 191, 193 (5th Gr. 1993). Appellants argue that

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the district court's findings of a serious nedical need and of
deli berate indifference are clearly erroneous. Specifically, they
argue that Cupstid's records belie his claimthat he repeatedly
requested treatnment for his tooth; Cupstid had no serious nedical
need because he testified that the tooth inproved; he had no
serious nedical need because after he transferred to a federa
prison the dentist there waited twel ve days to renove the tooth;
and Cupstid did not show deli berate indifference because he di d not
directly ask Dr. Tindle for treatnent.

The court's findings were not clearly erroneous. They turn
|argely on the assessnment of the credibility of other evidence,
whi ch showed t hat the nmedi cal records m ght not have been t horough,
t hat federal personnel gave Cupstid pain nedicine during the period
bet ween hi s exam nation and renoval of his tooth, and that Cupstid
could not directly ask Dr. Tindle for treatnent. The seriousness
of Cupstid' s nedical need is shown by the fact that he had to have
his tooth extracted and that he required pain nedicine.

Appel lants also argue that the district court's finding of
deli berate indifference is clearly erroneous because a piece of
evi dence supporting it is hearsay. The contested evidence is
testinony by the plaintiff that an unknown dental assistant told
himthat "Dr. Tindle did not wish to treat ne [the plaintiff] and
| asked himwhy and he said she's afraid you're a carrier, and he
| aughed and wal ked off and at that time they put the chains and
shackles on ne and returned to Unit 15-B." In overruling the

def endants' hearsay objection, the magistrate said he would give



the evidence "the weight | think it deserves." Gven this
statenent and the district court's independent review of the
record, we do not see a reason to reverse. The circunstanti al
evidence in the record is adequate to support the district court's
finding of liability.

AFFI RVED.



