UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-7698

Summary Cal endar

Cifton E. Law ence,

Pl ai ntiff-Appellant,

VERSUS

Irie Knighten, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

(91- CV- 345K)
(July 13, 1994)

Before WSDOM KING and GARWOOD, Circuit Judges.
WSDOM Circuit Judge:”
The plaintiff/appellant, Cifton Lawence, is aninmate of the

M ssi ssi ppi Departnent of Corrections at Parchman, M ssissippi

Local Rule 47.5.1 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



("Parchman"). In Qctober 1991, Lawence filed an action under 42
US C § 1983 against the following Parchman officials: Irie
Kni ghten, Lieutenant; Lawence Self, Sergeant; Martha Shoenaker,
correctional officer; Robert Arnmstrong, Colonel; and Bill Hoskins,
Associ ate Superintendent (collectively the "officials"). In his
conplaint, Lawence charged that the officials at Parchman used
excessive force in responding to an altercation and, in so doing,
deprived himof his constitutional rights.?
| .

The nmagi strate judge to whom this case was assigned did not
make explicit factual findings. In his report and reconmendati on,
he expl ai ned that he thought both sides had overstated their cases
and that the truth was sonmewhere in between. W do not quarre
wi th that concl usion

Lawence alleged that on October 6, 1991, the duty officer
(Shoemaker) failed to give the inmates in his unit their customary
wake-up call. As a result of that oversight, several of the
inmates in the unit were not ready when it was tinme to go to
breakfast. The door was shut and they m ssed their neal.

Prison food never had such boosters: the m ssed neal was the
catalyst for the protest that ensued. The inmates who had been

| eft behind voiced their frustration by banging their doors and

'He al so charged the officials with failing to provide
adequat e nedi cal care, subjecting himto forced |abor, and
t hreateni ng future beati ngs.



shouting sundry intenperate unpleasantries at Shoenaker . 2
Shoenmaker felt that the inmates were getting out of control and
called for assistance from Kni ghten, Self, and Arnstrong.

VWhen the others arrived on the scene, Shoenmaker identified

Law ence as one of the participants -- if not instigators -- of the
shout i ng. Law ence asserts that wuntil then, the interaction
bet ween the guards and the inmates was verbal only. It was only

af ter Shoemaker inforned the other guards that Lawence had call ed
her a "bitch" and threatened her that the guards becane physically
aggr essi ve.

According to the plaintiff's witnesses, the officials engaged
in a brutal show of force and violence. The officials forced him
(and a nunber of others) to | ay down whereupon he was ki cked on his
ankl es and feet. Later, he was taken to a | obby where he was again
ki cked and then beaten. In the course of this treatnment, the
officials placed himin a full head-lock and beat himin the groin
area, stomach, chest, neck, and face. All the while, according to
Law ence, defendants Arnstrong and others stood and watched. No
one found the events sufficiently conpelling to speak up or
ot herwi se i ndicate di sapproval of the tactics being applied to the
prisoner.

The officials, on the other hand, deny that any physica

vi ol ence occurred. I nstead, they contend that seven innates

2Lawr ence addressed Shoemaker with this expressive, if

i nel egant, directive: "Bitch, open the door. |If you don't we're
going to kick this notherfucker down and kick your ass in the
process." This outburst apparently precipitated the officials's
response.



(i ncluding Lawrence) were forced to Iie down, but then taken into
the prison yard and interviewed. 1In the alternative, they argue
that any force used was m ni mal and that Law ence was not injured.

An exam nation perfornmed on Cctober 8, 1991, reveal ed a | unbar
sprain in the plaintiff's back. He was prescribed nedication and
given a five day "lay-in". Three weeks |l ater, Lawence returned to
the prison nedical facility conplaining of groin pain. The
exam nation revealed a small hernia which was surgically renoved
two nonths later. Although the testinony showed that Law ence's
hernia did not result fromthe beating and |Ii kely had been present

six nonths prior to it, a prison physician testified that an

incident like this one could have exacerbated the hernia's
condi ti on.
Before the trial, the magistrate judge dismssed clains

agai nst defendants Shoemaker and Hoski ns. A non-jury trial was
conducted as to the remai ni ng def endants before a nmagi strate judge.
The judge reconmended t hat judgnent be entered for the defendants.?
The district court adopted the report and recomendati on of the
magi strate judge and, consequently, dismssed the case wth
prejudi ce. Lawence took this appeal.

1.

We begin by outlining our focus on review. W reviewfindings

3Because the nmmgi strate purported to grant sunmary judgnent
for the defendants, the trial actually was nore of an evidentiary
hearing entertaining a prisoner's challenge to the conditions of
confinement. See 28 U.S.C. § 636(b)(1)(B)
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of fact for clear error% the district court is in the best
position to resolve factual conflicts and nmake credi bility choi ces.

We review de novo the court's conclusions of |aw W note that

Lawence is proceeding in forma pauperis and pro se. This Court

has often stated that we read such pro se petitions liberally to
ensure that the plaintiff's lack of access to |egal resources and
education will not work as a bar to his day in court.®> The |iberal
construction of his pleadings notw thstanding, at trial Lawence
carried the burden of proving his allegations by a preponderance of
t he evi dence.©
| V.

Lawrence's chief claim is that the officials at Parchman
violated his Eighth Amendnent right to be free from cruel and
unusual puni shnent when they used excessive force. The Suprene

Court's decision in Hudson v. MMIllian’ provides our starting

point. The Court in Hudson franed the core inquiry: Wether the
officials applied force in a good faith effort to maintain or
restore discipline, or maliciously and sadistically to cause harm
I n answering that question, we ook to five factors: (1) the extent
of the injury suffered; (2) the need for the application of force;
(3) the relationshi p between the need and t he anount of force used;

(4) the threat reasonably perceived by the responsible officials;

“Seal v. Knorpp, 957 F.2d 1230, 1234 (5th G r. 1992).

SKahey v. Jones, 836 F.2d 948, 949 (5th Cir. 1988).

®Bender v. Brum ey, 1 F.3d 271, 278 (5th Cr. 1993).

7 US __, 112 S.C 995, 117 L.Ed.2d 156, 165-66 (1992).
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(5 any efforts nade to tenper the severity of a forceful
response. 8

These factors are a neans of balancing "the threat unrest
poses to inmates, prison workers, admnistrators, and visitors
against the harm inmates may suffer if guards use force".® W
filter our exam nation through our |ong-standing deference to the
prison authorities. In so doing, we acknow edge that prison
officials often nust nmake their decisions "in haste, under
pressure, and frequently without the luxury of a second chance".°
We turn to the five factors.

The first consideration is the extent of the injury suffered.
The magi strate judge, in his report and reconmmendati on, stated:

Al t hough the plaintiff suffered a small scratch on his

hand and t enderness i n his back, nothing about the injury

suffered by plaintiff evinced wantonness or know ng

W llingness to inflict injury.
Whil e the magi strate was correct that the extent of the injury is
rel evant in assessing whether the injury was the product of wanton
or unnecessary force,! the lack of a serious injury does not

termnate our Eighth Amendnent inquiry. The Suprenme Court in

Hudson expressly instructed that a "significant injury" is not

8d. at _, 117 L.Ed.2d at 166.

99d. at __, 117 L.Ed.2d at 165.

owhitley v. Albers, 475 U.S. 312, 320, 89 L.Ed.2d 251
(1986) .

1F owers v. Phelps, 956 F.2d 488, 491 (5th Cir.), vacated

in part, superseded in part on reh'qg on ther grounds, 964 F.2d
400 (1992).




necessary to press an Ei ghth Anendnent claim?? Still, "[n]ot every
push or shove, even if it may | ater seem unnecessary in the peace
of a judge's chanbers, violates a prisoner's constitutional
rights"?,

At trial, Dr. A M Phillips, the Medical D rector at
Parchman, testified that Lawence conplained of blisters on his
hand and damage to his knee. |In addition, Phillips noted trauma to
the neck and a | unbar sprain. Lawence conplained of painin his
groin area when he saw another Parchman physician three weeks
| ater. The parties disputed whether the altercation aggravated his
pre-existing herniacondition. Insum the nagistrate's concl usion
that the truth is sonmewhere in between the parties's position
appears sound.

The second factor we examne is the need for the application
of force. Shoenmaker testified that Lawence continued to bang on
his prison door and threatened to break it down. Presumably, given
the secure nature of the Parchman facility, this was but an idle
threat. The officials contend that the force eventually exerted
was necessary to restore order and ensure the protection of the
prison guards.

Again, it is difficult to know for sure. The entire

altercation may have been triggered by the offense taken at

Law ence's verbal |ab. There was no nelee or outbreak that
2Hydson, = U.S. at __, 117 L.Ed.2d at 164.
Bl d. at , 117 L.Ed.2d at 167; Jackson v. Cul berton, 984

F.2d 699, 700 (5th Gir. 1993).



threatened prison security or order. If there was, a nunber of
proper response options were avail able. Taking one of the i nmates
out to rough himup was not one of them

Havi ng ascertained that the need for the use of force was
mnimal, we look to the relationship between the need and the

anmount of force used. In MIler v. Leathers', the Fourth Crcuit

encountered simlar facts and reached the sanme result. The court
there found that a prisoner had been beaten solely because of a
ver bal exchange. The court registered its disapproval: "Verbal
provocation al one does not justify a response such as occurred in
this case. "

Here, it is a tough call, in part because the degree of
physical force used on Lawence is in question. Certainly we
cannot countenance a violent corporeal response to a verbal jab.
Here, however, the guards may have taken the steps necessary to
restore order to the prison. On this record, we cannot say that
the district court's findings are clearly erroneous.

The sane goes for the final two factors, the threat perceived
by the officials and their attenpts to tenper the severity of the
response. There is no basis upon which to conclude that Lawence's
version represents the facts as they actually transpired. |In sum
al though we mght have cone to a different conclusion than the

district court, we cannot say that the findings below are clearly

14913 F.2d 1085 (4th Cir. 1990) (en banc), cert. denied, 498
U S. 1109 (1991).

151d. at 1089. Cf. Anonynous, Nursery Rhyme ("Sticks and
stones may beak ny bones, but words can never hurt ne.").
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erroneous. Lawrence failed to prove his case.

A prison is not a country club; prison officials often nust
make qui ck, decisive judgnent calls in an effort to preserve order.
Still, we will not turn a blind eye to inproper behavior. On the
facts before us, however, we nust uphold the determ nation nade
bel ow that the force used was not excessive.

L1,

Next, we exam ne Law ence's contention that he was subjected

to cruel and unusual punishnment when the defendants failed to

respond adequately to his hernia condition. In Wlson v. Seiter?!,

the Suprenme Court held that the deliberate indifference to a
prisoner's nedical needs violates the Eighth Anendnent. Neither
the nmagistrate judge nor the district court addressed Lawence's
argunent that the officials failed to respond to his need for
pronpt nedical attention. Lawence presented the issue at trial,
but the magistrate in his report focussed solely on the question of
excessive force. Simlarly, the district court addressed only the
excessive force claimin its final judgnent. As such, we have no
findings of fact upon which we can rely in our process of review
We thus nust remand on this question.?
| V.
Last, Lawence argued in the district court that the officials

subjected him to forced | abor. He alleged that the officials

16501 U. S. 294, 115 L.Ed.2d 271 (1991).

7See Wodland v. Gty of Houston, 940 F.2d 134, 139 (5th
CGr. 1991).




violated his constitutional guarantee to be free frominvoluntary
servitude when they forced him to work followng his assault.
Law ence does not press this issue on appeal. W treat it as
abandoned. 8

V.

W AFFIRM the district court on the judgnment entered for the
def endants on the question of excessive force; we REMAND thi s case
on the question of whether the defendants failed to respond
adequately to Lawence's request for pronpt nedical attention.

It is so ordered.

18Bender, 1 F.3d at 275; Hobbs v. Blackburn, 752 F.2d 1079,
1083 (5th Gr.), cert. denied, 474 U S. 838 (1985).
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