IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7687
Summary Cal endar

RODNEY JAMES DI LWORTH,
Pl ai ntiff-Appellant,
ver sus
TI M WEST, Warden, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(93-CV-414)

(March 21, 1994)
Bef ore GOLDBERG JOLLY, and JONES, G rcuit Judges.
PER CURI AM *
| . Background
Rodney J. Dilworth is a prisoner at the Texas Departnent of
Corrections facility at Brazoria, Texas. Proceeding pro se and in

forma pauperis, he filed this action under 42 U. S. C. § 1983 agai nst

Ti mWest, the warden of the prison, and Lews Barnette, a guard at

the prison. Dilworth conplains that, wthout provocation, Barnette

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



el bowed himin the chest and slapped himon the face with a wet
towel . Dilworth also charges that he had warned Wst about
Barnette's violent behavior and that West had failed to supervise
Barnette adequately. Dilworth contends that he has suffered
enotional distress, fear, anxiety, humliation, and sl eepl essness
as a result of Barnette's action. The district court granted

Dilworth's notion to proceed in forma pauperis under 28 U S.C 8§

1915(a), but dismssed the suit as frivolous under 28 U S C 8§
1915(d), finding the incident described to be "an i sol ated i nci dent
of relatively small proportions [that] constitutes a de mnims
| evel of inposition with which the Constitution is not concerned.”
(internal quotation omtted).

1. Analysis

A D strict Court may dismss an in fornma pauperis suit "if

satisfied that the action is frivolous.”" 28 U S. C. § 1915(d). A
claim may be found to be frivolous under 8§ 1915(d) only if it

"l acks an arguable basis either in law or in fact." Neitzke v.

Wllianms, 490 U. S. 319, 329 (1989). W review a district court's
di sm ssal of a suit under 8 1915(d) for abuse of discretion. |d.

Dilworth has alleged that Barnette used excessive force
agai nst himwhile incarcerated in a Texas prison. Thus, Dilworth's
8§ 1983 claim nust be examned through the lens of the Eighth
Amendnent. See Whitley v. Al bers, 475 U S. 312, 327 (1986) (Eighth

Amendnent is primary source of protection against the official use

of force on convicted prisoners); Rankin v. Klevenhagen, 7 F.3d

103, 106 (5th Cr. 1993). To state an Ei ght Amendnent excessive



force claim Dilworth "nmust show that force was applied not "in a
good faith effort to maintain or restore discipline,' but rather
that the force conplained of was admnistered "maliciously and
sadistically to cause harm'" Rankin, 7 F.3d at 107 (quoting
Hudson v. McMIlian, 112 S. C. 995, 999 (1992)). In Hudson, the

Suprene Court elimnated the "significant injury" requirenent that
we had previously engrafted onto Ei ghth Amendnent-based § 1983
cl ai ns. Neverthel ess, the Court was careful to note that not
"every mal evol ent touch by a prison guard gives rise to a federal
cause of action . . . . The Ei ghth Amendnent's prohibition of
“cruel and unusual'’ puni shnent necessarily excludes from
constitutional recognition de mnims uses of physical force,
provided that the use of force is not of a sort repugnant to the
consci ous of mankind." Hudson, 112 S. C. at 1000 (internal
quotation omtted). W conclude that the use of force conpl ai ned
of is de mnims and not of a sort repugnant to the conscious of
manki nd. W thus conclude that the district court properly
concluded that Dilwrth's allegations have no arguable basis in
I aw.

W also find that the district court did not abuse its
discretion when it dismssed Dilworth's claimw th prejudi ce under
§ 1915(d). W find little nmerit to Dilworth's contention that the
district court abused its discretion when it refused to allow him
to anmend his conplaint before dismssal. The district court need
not have allowed Dilworth an opportunity to anmend his conpl aint

because his clainms clearly had no arguable basis in |aw, thereby



negating the possibility of rectification by anendnent. See G aves
v. Hanpton, 1 F.3d 315, 319 (5th Gr. 1993).

Finally, since the district court properly concluded that
Dilworth failed to state an Eighth Anendnent claim against
Barnette, Dilworth's clai magainst West nust necessarily fail.

AFF| RMED.



