IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7683
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

EDDI E RODRI GUEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-B-93-083)

(Decenber 2, 1994)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *

Def endant, Eddi e Rodri guez, appeals his convictions for
various narcotics offenses and for carrying a firearmduring a
drug-trafficking offense. Rodriguez asserts that (1) the
district court abused its discretion by refusing to allow the
adm ssi on of tape-recorded conversations between a confidenti al
i nformant and his co-defendant and (2) there is insufficient

evi dence to support his convictions. W affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



FACTS

Marcus O guin was arrested on narcotics charges after he
negoti ated the sale of approximately ten ounces of heroin to a
confidential informant. Qdguin imediately told the agents that
he wanted to cooperate; however, he initially gave the agents a
fal se story about where he got the heroin. Wen the agents told
A guin that his explanation was not credible, he related that he
got the cocaine from Crispin Rodriguez ("Crispin").

As federal agents |listened-in, Aguin called Crispin and
told himthat the deal went fine and that he had the noney from
the sale of the sanple. dguin and Crispin agreed to neet at a
| ocal pancake house to conplete the sale. Surveillance of the
pancake house was arranged, and O guin was given a package that
| ooked |ike noney. United States Custons Agent Steve Monks and
several other federal agents participated in the surveillance
operation. Shortly after m dnight, two nen exited a vehicle and
approached A guin. Agent Mnks identified the defendant, Eddie
Rodri guez (Rodriguez), Crispin's cousin, as one of the nen.

Wat ching froman unmarked car, Agent Monks observed the nen
tal ki ng and, when he saw A guin raise the envel ope of "noney," he
noved his vehicle in to effect an arrest. The other federal
agents joined himand arrested A guin, Crispin, and Rodri guez.
The agents seized 11 ounces of heroin fromthe vehicle and

di scovered that Rodriguez was carrying a firearm Rodriguez was

indicted for the follow ng counts: Count 1, conspiracy to possess



wth intent to distribute nore than 100 grans of heroin, in
violation of 21 U . S.C. 88 841, 846; Count 2, possession with
intent to distribute nore than 100 grans of heroin, in violation
of 21 U S.C. 8§ 841; and Count 4, carrying a firearmduring and in
relation to a drug-trafficking crine, in violation of 18 U S. C
§§ 2, 924(c).

The jury found Rodriguez guilty as charged. The district
court sentenced Rodriguez to three 60-nonth sentences, two of
which are to be served consecutively. Rodriguez appeals,
asserting that the district court erred in excluding transcripts
of coconspirators' conversations and asserting that the evidence
was insufficient to support his convictions. W disagree.

DI SCUSSI ON
EXCLUSI ON OF EVI DENCE

During the governnent's case in chief, Marcus A guin
testified as follows: dguin, Crispin, and Rodriguez were co-
wor kers for approximately two years. QO guin asked Crispin
whet her he knew anyone that had heroin for sale and Crispin
replied that Rodriguez did. The three of them (A guin, Crispin,
and Rodriguez) discussed the price of the heroin and Rodri guez
told himto "let the deal be nade." Rodriguez gave A guin the
sanple to be taken the confidential informant, and Rodriguez and
Crispin were in the car when the sanple was delivered. Later,
Rodri guez obtained the bulk of the heroin and gave it to A guin
for delivery. During cross-exam nation, Agent Mnks acknow edged

that Marcus O guin never nentioned that Rodriguez was involved in



the conspiracy until four days before the trial was scheduled to
begi n.

Rodri guez's counsel cross-examned Aguin at length. Later,
during Rodriguez' case-in-chief, defense counsel sought to cal
d guin and Agent Mbnks as wi tnesses so that he could authenticate
and introduce transcripts of the tape-recorded conversations
bet ween the confidential informant and A guin. The Governnent
obj ected, arguing that the basis of the transcripts was to
i npeach A guin and that counsel had every opportunity to do this
when he had A guin on cross-exam nation. The district court
sustai ned the objection, noting that the transcripts could be
used only as an aid in understandi ng and appreciating the tape
recordi ngs and that counsel had failed to play the tape
recordings during his cross-exam nation of A guin. The
transcripts and the tapes were admtted into evidence for the
pur pose of preserving the objection for appeal in accordance with
Fed. R Evid. 103(a)(2).

Rodri guez argues that the district court should have all owed
himto re-call A guin and Agent Monks as defense w t nesses,
thereby allowing himto authenticate and i ntroduce into evidence
the tape-recorded conversations between the informant and d gui n.
He argues that the only evidence of his involvenent in the
conspiracy cane fromdguin's testinony; therefore, the
transcripts were inportant inpeachnent evidence. He also argues
that he had not excused A guin as a witness; therefore, A guin

was available to testify.



Rodri guez al so argues that the transcripts do not nerely
i npeach A guin, but also are highly probative evidence that
Rodri guez was not involved in any conspiracy. He argues that
"t he conversations took place during the height of Aguin's
participation in his conspiracy with Crispin Rodriguez, yet not
once during this critical tinme, in any of the recordings, is the
name of Appellant, Eddie Rodriguez, nentioned."?

The district court's exclusion of evidence is reviewd for

an abuse of discretion. United States v. MAfee, 8 F.3d 1010,

1017 (5th Gr. 1993). Even if an abuse of discretion in the
exclusion of evidence is found, the error is reviewed under the

harm ess-error doctri ne. United States v. Liu, 960 F.2d 449, 452

(5th Gr), cert. denied, sub nomTing v. United States,

UsS __ , 113 S.Ct. 418, 121 L.Ed.2d 341 (1992). The district
court has the power to control the trial and limt testinony,;
therefore, the court may exclude testinony that is cunul ative and

marginally relevant. See United States v. Wallace, 32 F.3d 921,

! The Governnment argues that, because Rodriguez failed to
raise this ground for adm ssion of the evidence at trial, this
Court should review the issue for plain error, rather than for
abuse of discretion. Because we find no reversible error under
ei ther standard of review, we do not address the issue of whether
the failure to offer certain grounds in support of the
i ntroduction of evidence mandates plain error review. See United

States v. Lopez, 923 F.2d 47, 50 (5th Gr.), cert. denied, 500
US 924 (1991) (" oser scrutiny may al so be appropriate when
the failure to preserve the precise grounds for error is
mtigated by an objection on related grounds. United States v.
Brown, 555 F.2d 407, 420 (5th Cr. 1977), cert. denied, 435 U S.
904, 98 S. Ct. 1448, 55 L.Ed.2d 494 (1978).") For a detailed

di scussion of plain error, see Lopez, |d., United States v.
Rodri guez, 15 F.3d 408, 414-417 (5th Gr. 1994), and United
States v. d ano, us _ , 113 s . 1770, 1777-79, 123 L
Ed. 2d 508 (1993).




929 (5th Gr. 1994,) (district court did not abuse its discretion
by refusing to conpel the testinony of w tnesses when review of
def ense counsel's offer of proof revealed that the testinony was
brought out by other testinony).

Under either the plain-error or the abuse-of-discretion
standard, the district court's ruling need not be disturbed.
Through cross-exam nation by Rodriguez's counsel, the jury heard
testinony that there was no evidence |linking Rodriguez to the
of fenses except for A guin's assertions which were nade four days
prior to the initial trial date. Rodriguez's counsel attacked
Aguin's credibility during cross-exam nation of O guin and Agent
Monks. The cross-exam nati on was thorough and intense.

A review of the transcripts reveals no information which
either inplicates nor excul pates Rodriguez. Rodriguez was not
mentioned during the taped conversation, though there were
references to persons in Houston and to other unnaned co-
conspirators. Introduction of the transcripts to prove that
Rodri guez' nanme was not nentioned in the conversations between
Crispin and A guin woul d have been cunul ative. Because the tape
recordi ngs woul d have supplied evidence that was nerely
cunul ative, the district court did not abuse its discretion by
refusing to allow Rodriguez to re-call O guin and Mnks as

wi tnesses.? Wallace, |d. Mreover, under the plain error

2 Citing Fed. R Evid. 613(b), the governnent argues that
Rodriguez failed to lay a proper predicate for the admssibility
of the extrinsic evidence because he failed to offer A guin an
opportunity to explain or deny the statenents. Because we find
no abuse of discretion in the district court's refusal to admt
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standard, even if we were to assune arguendo that the district
court plainly erred, Rodriguez has failed to show that the
all eged error seriously affected the fairness, integrity, or

public reputation of the judicial proceedings. See United States

v. Rodriquez, 15 F.3d 408, 416-17 (5th Gr. 1994). Thus, under

either standard of review, error, if any, was harnl ess.
SUFFI Cl ENCY OF THE EVI DENCE

Rodri guez argues that the evidence was insufficient to
support his convictions for conspiracy to possess with intent to
distribute heroin, and for possession with intent to distribute
her oi n.

Rodri guez noved for a judgnent of acquittal at the close of
the Governnent's case in chief, but did not renew his notion at
the close of all evidence. Consequently, this Court's reviewis
limted to determ ning whether the convictions resulted in plain

error. See United States v. Pierre, 958 F.2d 1304, 1310-11 (5th

Cr.)(en banc), cert. denied, Sub nomHarris v. United States 113

S. . 280, 121 L.Ed.2d 207 (1992); United States v. Thomas, 12

F.3d 1350, 1358 (5th Gir. 1994), cert. deni ed, us __, 114

S.Ct. 1861, 128 L.Ed.2d 483 (1994) (finding the plain error
standard proper where the defendant fails to nove for judgnent of
acquittal at the close of evidence). Under the plain error
standard, we reverse only where there was a mani fest m scarri age
of justice. Such a mscarriage would exist only if the record is

devoi d of evidence pointing to guilt, or because the evidence on

the transcripts, we do not address this argunent.
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a key elenent of the offense was so tenuous that a conviction
woul d be shocking. Pierre, 958 F.2d at 1310 (1992) (i nternal
quotations and citations omtted). To prove possession of heroin
wth intent to distribute, the Governnent nust prove that

Rodri guez knowi ngly possessed heroin and intended to distribute

it. See United States v. Sanchez-Sotelo, 8 F.3d 202, 208 (5th

Gir. 1993), cert. denied, Us 114 S . 1410, 128

L. Ed.2d 82 (1994) (citations and internal quotations omtted).
To convict Rodriguez of conspiring to possess heroin with the
intent to distribute it, the Governnent nust prove: (1) the
exi stence of an agreenent between two or nore persons to violate
the narcotics |laws, (2) that Rodriguez knew about the conspiracy,
and (3) that Rodriguez voluntarily participated in the
conspiracy. 1d. The elenents of the conspiracy offense may be
inferred fromcircunstantial evidence and an agreenent nay be
inferred from"concert action". |d.

Rodri guez chal l enges the know edge el enent of both of fenses.
He argues, as he did in the district court, that he knew not hing
about the heroin sale and that he "was at the wong place at the
wong tinme." He argues that the only evidence agai nst hi mwas
A guin's testinony which was not credible; therefore, the jury
must have convicted himfor inpermssible reasons, such as his
association with Crispin or because of his nere presence at the
pay-off. Rodriguez also argues that there was no evi dence that
he actually possessed the heroin; therefore, the evidence was

insufficient to support his conviction for possession with intent



to distribute. He argues that the record is devoid of evidence
establishing that he had possession or constructive possession of
t he heroin.

It was within the sole province of the jury as the fact
finder to decide the credibility of these witnesses and to choose

anong reasonabl e constructions of evidence. United States v.

Garza, 990 F.2d 171, 173 (5th Gr.), cert. denied, u. S.

114 S. C. 332, 126 L.Ed.2d 278 (1993). An appellate court wll
not ordinarily supplant the jury's determ nation of credibility

with that of its own. United States v. Martinez, 975 F.2d 159,

161 (5th Gir. 1992), cert. deni ed, UsS __ 113 S. . 1346,

122 L.Ed.2d 728 (1993). A witness' testinony will be found
"incredible" as a matter of lawonly if it is factually

i npossible. See United States v. Casel, 995 F.2d 1299, 1304 (5th

Gir. 1993), cert. denied, Us __ , 114 S .. 1308, 127

L. Ed. 2d 659 (1994) (citations omtted). The test for
"incredibility" of a wwtness is an extrenely stringent one,
because the appellate court does not weigh the credibility of
W tnesses. |d.

A guin testified that Rodriguez gave himthe sanple of the
heroin that was delivered to the informant. He further testified
that, on the day of the sale of the bulk of the heroin, the three
men net at Crispin's house and Rodriguez left in Aguin's station
wagon. Rodriguez was gone about thirty m nutes, and when he
returned, the heroin was in the back of the car in an ice chest.

This testinony sufficiently established that Rodriguez had



possession of the heroin. Qdguin's testinony was such that a

rational jury could choose to rely upon it. See and conpare,

Casel, 995 F.2d at 1304-1305. Even a rational jury could have
found the el enents necessary to convict Rodriguez of the drug-
trafficking convictions. Thus, we find neither a record which is
devoi d of evidence on these convictions nor evidence so tenuous
that a conviction would be shocking.?

Rodriguez also clainms that there was no rel ati onship between
his carrying a firearmand the underlying drug-trafficking
of f ense. To sustain his conviction, the Governnent nust prove
t hat Rodriguez knowi ngly used or carried the firearmduring and

inrelation to the drug-trafficking crinme. See United States v.

WIllis, 6 F.3d 257, 264 (5th Cr. 1993). However, the Governnent
need not prove that Rodriguez used the firearmin any affirmative
manner, but only that the firearmwas available to provide
protection to Rodriguez in connection with his engagenent in drug
trafficking. 1d. The Governnent may neet this burden by proving
that the weapon had the potential of facilitating the drug-

trafficking operation and that the presence of the weapon was

connected with the drug trafficking. United States v.

Feat herson, 949 F.2d 770, 776 (5th Gr. 1991), cert. denied,

3 Having found sufficient evidence to support Rodriguez
convi ctions for conspiracy and possession, we need not address
his argunent that his conviction for carrying a firearmduring
and in relation to a drug-trafficking crinme nust be vacated
because the evidence on the drug-trafficking charges was
i nsufficient.
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us _, 112 sC. 1698, 1771, 118 L.Ed.2d 408 and __ U S ,

113 S.&. 361, 121 L.Ed.2d 274 (1992).

The record reveals that Rodriguez carried the gun, conceal ed
in the front wai stband of his pants, at the tine he picked up the
paynment for the drugs. As with the foregoing challenges to
sufficiency, even a rational jury could have found beyond a
reasonabl e doubt that Rodriguez used the firearmto facilitate

the drug-trafficking offense. Featherson, 949 F.2d at 776.

Accordi ngly, under the plain error standard, Rodriguez
conviction of this offense was not a mi scarriage of justice.
CONCLUSI ON
For the foregoing reasons, Rodriguez' conviction is
af firmed.

AFFI RVED.
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