IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7674
Summary Cal endar

ROBERT T. N CHCLS,

Petitioner- Appel | ant,

VERSUS
J.B. TORRENCE, Sheriff,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA-J88-0498(W)

(July 18, 1994)
Bef ore GARWOOD, SM TH, and BARKSDALE, Circuit Judges.
PER CURI AM *

Robert Nichols appeals the dism ssal, for failure to exhaust
state-law renedies, of his petition for wit of habeas corpus. W

vacat e and renand.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Ni chol s was convi cted of malicious m schief and driving under
the influence (DU) (third offense) in municipal court in January
1986. He fil ed appeal bonds for each offense in the Rankin County
Court. He did not file a notice of appeal in either case. The
county court dism ssed both cases for |lack of jurisdiction because
of Nichols's failure to file a notice of appeal.

The state circuit court affirnmed the dism ssal of both cases.
Ni chol s contended to the circuit court that his appeal bonds shoul d
have been construed as notices of appeal. N chols argued to the
Suprene Court of M ssissippi, which consolidated his appeals, that
hi s appeal bonds should have served as notices of appeal and, in
the alternative, that counsel had been ineffective for having
failed to file notices of appeal. That court affirnmed wthout a

written opinion. Nichols v. Gty of Richland, 532 So. 2d 1003

(M ss. 1988).

.

Nichols filed a petition for federal habeas corpus relief,
contendi ng that counsel had been ineffective in failing to file
noti ces of appeal and that counsel's failure had deprived him of
his right to trial by jury in the county court. The respondent
nmoved for di sm ssal because Nichols had failed to exhaust state-|aw
remedi es and was procedurally barred fromraising his contentions
in state court.

The magi strate judge recommended that the district court deny

the respondent's notion to dism ss because N chols would conpl ete



his concurrent thirty-day jail terns before the state courts could
consi der post-conviction relief. The nmagistrate judge also
recommended that the court grant habeas relief. The district court
rejected the nmagistrate judge's recommendations, holding that
Ni chols had failed to exhaust his state-law renedies and that he

had not received i neffective assi stance of counsel.

L1,

Ni chols first contends that he has exhausted his state-|aw
remedi es because he may not seek relief under the M ssissippi
Uni form Post-Conviction Collateral Relief Act, Mss. CobE ANN
88 99-39-1 to 99-39-29 (Supp. 1993). W need not address whet her
Ni chol s may pursue col |l ateral renedi es, as he exhausted his state-
| aw r enmedi es when he presented his constitutional contentionto the
state suprenme court.

To exhaust his state-law renedies, a habeas petitioner
generally nust present his contentions to the state courts in a
procedural posture in which they ordinarily will be considered on

their nerits. Castille v. Peoples, 489 U S. 346, 351 (1989)

Cenerally, the Suprenme Court of Mssissippi wll not consider
issues raised initially on appeal. Patterson v. State, 594 So. 2d
606, 609 (Mss. 1992). That court, however, wll entertain

contentions regarding the deprivation of the right to effective
assi stance of counsel that are raised initially on appeal. Read v.
State, 430 So. 2d 832, 838 (M ss. 1983).

The Suprene Court of M ssissippi, however, wll consider



appeal s fromcases originating in municipal courts only when those
cases involve constitutional questions and when a circuit judge or

suprene court justice allows the appeal. Barrett v. State,

491 So. 2d 833, 833 (M ss. 1986); Mss. Cobe ANN. 8 11-51-81 (1972).
Odinarily, the state high court will dismss a nunicipal-court
appeal for lack of jurisdiction when the appellant fails to satisfy

the criteria of § 11-51-81. See Sunrall v. Cty of Jackson,

576 So. 2d 1259, 1262 (M ss. 1991).

Ni chols's suprene court appeal involved a constitutional
question. The record does not reflect that he sought or obtained
the permssion of a circuit judge or suprene court justice, though
such perm ssion could be inferred fromthat court's affirmance of
hi s convicti on.

The state suprene court affirmed Ni chols's convictions w t hout
providing reasons; it therefore appears that the court considered
the nerits of N chols's appeal. Because the court evidently
considered the nerits, because Ni chols was not procedurally barred
fromraising i neffective assistance of counsel as an issue for the
first tinme before that court, and because N chols perhaps inplic-
itly received the court's perm ssion to appeal, he is excused from

further state-court proceedings. See Castille, 489 U S. at 351

(hol ding that further state proceedi ngs woul d be usel ess when state
courts have ruled on the nerits of the claim. The district court
therefore erred by dismssing Nichols's petition for failure to

exhaust his state-I|aw renedies.



| V.

Ni chol s next contends that counsel was i neffective for failing
to file notices of appeal from the nunicipal-court convictions.
The district court found that N chols had not received ineffective
assi stance. Because the court considered the nerits of N chols's
clainms and indicated what he would hold if the nerits were before
him we wll address N chols's ineffective-assistance contention.

To prevail on an ineffective-assistance-of-counsel claim a
petitioner nust show"that counsel's performance was deficient" and
"that the deficient performance prejudiced the defense." Strick-

land v. WaAshington, 466 U S. 668, 687 (1984). To prove deficient

performance, the petitioner nmust show that counsel's actions "fel

bel ow an objective standard of reasonableness.” [d. at 688. To
prove prejudice, the petitioner mnust show that "there is a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different,"
id. at 694, and that "counsel's deficient performance render|[ ed]
the result of the trial unreliable or the proceedi ng fundanental |y

unfair." Lockhart v. Fretwell, 113 S. C. 838, 844 (1993). A

reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone of the proceeding. Washi ngton, 466 U. S.

at 694. To prove unreliability or unfairness, the petitioner nust
show t he deprivation of a "substantive or procedural right to which
the law entitles him" Fretwell, 113 S. C. at 844.

M ssi ssippi court rules contenplate that an appellant froma

muni ci pal -court conviction wll file a notice of appeal and an



appeal bond in separate docunents. See Mss. UNF. CRIM RULES OF
C RrRoU T CourT PRACTICE RULE 7. 03 (1993). Although an argunent can be
made that a failure to file a notice of appeal is not jurisdic-

tional in Mssissippi, see Johnson v. Evans, 517 So. 2d 570-71

(Mss. 1987), and thus could be waived as a defect, constitution-
ally effective counsel would not risk dismssal by failing to take
the sinple step of filing a notice. Prejudice is presuned, as

counsel's failure to perfect an appeal is deened equivalent to the

total denial of counsel on appeal. Penson v. Chio, 488 U S. 75,
85-89 (1988).

Ni chol s's appeals to the county court were appeals of right.
Mss. CobE ANN. 8§ 99-35-1 (Supp. 1993). Ni chols therefore had a

right to the assistance of counsel on appeal. Perez v. Wai nwi ght,

640 F.2d 596, 598 (5th Cr. Mar. 1981), cert. denied, 456 U S. 910

(1982). Prejudice is presuned when the defendant's reliance upon
counsel's advice results in loss of the right to appeal. United

States v. G pson, 985 F.2d 212, 215 (5th Gr. 1993). The renedy

for ineffective assistance for failure to perfect an appeal is an

out-of-tinme appeal in state court. Schwander v. Bl ackburn,

750 F.2d 494, 501 n.4 (5th Cr. 1985).

Addi tionally, counsel swore that he had failed to file the
requi red notices of appeal as a result of oversight or neglect, and
Ni chol s hinsel f signed the appeal bonds. It therefore appears that
Ni chol s wished to appeal his convictions to the county court and
that he relied upon counsel to perfect the appeal. Counsel 's

i neffective performance thus prejudi ced Nichols by denying himhis



right to appeal.

V.

Ni chol s next contends that he was denied his right to a jury
trial in the municipal court and, because of counsel's failure to
perfect his appeal, in the county court as well. Ni chol s' s
contention is unavailing.

A def endant who faces a maxi mum prison termof six nonths or
less is not entitled by the Constitution to a jury trial in the
absence of other penalties indicating that the |legislature

considers the offense "serious." Blanton v. City of North Las

Vegas, Nev., 489 U. S. 538, 543-44 (1989). Muni ci pal courts in

M ssi ssippi may inpose maxi mum prison terns of six nonths and
maxi mum fines of $1,000 in crimnal cases. Mss. CobE ANN
88 21-13-19, 21-23-7(1) (1972 & Supp. 1993). Ni chol s has not
denonstrated additional statutory penalties that rendered the
charges against him "serious" wthin the neaning of Blanton.
Ni chols therefore did not face a sentence that entitled himto a
jury trial in the municipal court.

The judgnment of the district court is VACATED, and this matter
is REMANDED to that court for further appropriate proceedings in
light of the ineffective assistance of counsel that Nichols
recei ved. Habeas relief should be granted unless the state grants

Ni chols an out-of-tinme appeal within a reasonable tine.



