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Summary Cal endar

MARI O A. SALI NAS
Pl ai ntiff-Appellant,

VERSUS
JAMES A. COLLINS, J. C. BARBER, RI NKU DUTT,

ESTHER DUNN, HELEN LI, C. HENDEL, AND KEI TH PRI CE
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas
(91-Cv-77)

(Novenmher 28 1994)

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

FACTS AND PROCEDURAL HI STORY
Appel l ant appeals from the disposition by dismssal and
summary judgnent of his civil rights action against certain Texas
prison officials and physicians providing inmate health care. W

affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Proceeding pro se and in forma pauperis, Mrio Salinas

(Salinas), aninmate at the Darrington Unit of the Texas Depart nent
of Crimnal Justice (TDCJ-ID), filed a civil rights action under 42
US C 8 1983 alleging inadequate nedical treatnent. Nanmed as
defendants were TDCJ-ID Director Janmes Collins, Darrington Unit
Warden Keith Price, Darrington Unit physician Dr. C. Hendel, and
John Sealy Hospital (John Sealy) physicians, Drs. J.C. Barber,
Est her Dunn, R nku Dutt, and Helen Li.

Salinas alleged the following in his conplaint. Upon
adm ssion to prison, Salinas was di agnosed as having a cataract in
his right eye. In March 1988 John Sealy doctors recomended that
Sal i nas undergo surgery to renove the cataract. In April 1989 John
Seal y student opthanol ogi st Dr. Dutt advi sed Sal i nas that he needed
a cornea transplant. Salinas consented to the operation, which was
performed by Dr. Dutt, on April 25, 1989. The cornea transpl ant
was unsuccessful; Salinas's right eye "turned white all over," and
he experienced severe pain in both eyes which |ater spread to his
nose, guns, ears, and neck.

In July 1989 Dr. Dunn informed Salinas that a second cornea
transplant would be necessary. She told him that the first
operation was unsuccessful because it had been perforned by a
student doctor and assured himthat the second operation would be
successful and |eave him pain-free. Salinas consented to the
second operation, and Dr. Dunn perfornmed the surgery on July 19,

1989. The second operation was also a failure, and Salinas



experienced severe, constant pain in his head and face which |eft
hi m barely able to speak.

On August 11, 1989, Dr. Dunn discharged Salinas fromthe John
Sealy to the Darrington Unit with prescriptions for Tylenol -3, eye
pads, tape, ointnents, and eye drops for his right eye. At the
Darrington Unit, it took prison authorities nore than two weeks to
get Salinas's prescriptions to him They told himthat the del ay
was due to an error concerning his cell nunber. Salinas submtted
numer ous sick-call requests to Dr. Hendel during this tinme. None
of these were answered. Sonetine prior to receiving his nmedication
on Septenber 1, 1989, Salinas noticed that his right eye was
becom ng i nfected. Salinas then submtted grievance forns and
wote to Warden Price. On Septenber 14, 1989, Salinas saw Dr.
Hendel at the unit infirmary but, by this tinme, the infection was
al ready quite advanced, and Dr. Hendel ordered Salinas's i mediate
transfer to John Sealy.

On Septenber 18, 1989, Dr. Li perfornmed a "flap operation” on
Salinas's right eye. This operation left the eye gl assy-I| ooking
and an ugly white, grayish, and red color. Besides being totally
blind in his right eye, Salinas still endures "irritating,
soneti mes unbear abl e pain" and m grai ne headaches. On Qctober 16,
1989, Salinas was di scharged fromJohn Sealy w t hout any prescri bed
medi cati on because Dr. Li, a student doctor, was not authorized to
i ssue prescriptions outside the hospital. According to Salinas,
had he known that Dr. Li was a student doctor, he would not have

consented to the "flap operation.”
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Salinas al so all eged that he contracted the HV virus fromthe
first cornea transpl ant donor.

Def endants Hendel, Dutt, and Li were not served with the
conplaint. Defendants Collins, Price, and Dunn filed a notion to
di sm ss, and defendant Barber noved for sunmary judgnent. They
asserted, anong other things, that they were qualifiedly inmune
from§8 1983 damage cl ai ns.

Finding that the facts as alleged by Salinas did not rise to
the level of either a cognizable First or Fourth Amendnent
violation, the magi strate judge recomended that Salinas's clains
br ought under these Anendnents be di sm ssed for frivol ousness under
28 U.S.C. 8 1915(d) or alternatively for failure to state a claim
for relief under Fed. R Cv. P. (12)(b)(6). The nagistrate judge
t hen anal yzed Sal i nas's conpl ai nt as a deni al - of - adequat e- nedi cal -
care cl ai munder the Ei ghth Anendnent and recomended di sm ssal for
failure to state a clai munder which relief could be granted as to
defendants Collins, Price, and Dunn.! The nmgistrate judge al so
recommended t hat defendant Barber's notion for sunmary judgnent be
granted. Finally, the nmagi strate judge recomended di sm ssal under
then Fed. R Cv. P. 4(j) as to defendants Dutt, Li, and Hendel for
failure to serve those defendants.

The district court considered Salinas's objections, conducted

de novo review, and adopted the magi strate judge's recommendati ons

! Salinas al so brought a claim invoking the Fourteenth
Amendnent, alleging that Dr. Dunn prematurely and arbitrarily
di sm ssed himfrom John Sealy. The nagi strate judge al so
recommended di sm ssal of this claim
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wth the exception of the recommended Rule 4(j) dism ssal of Drs.
Dutt, Li, and Hendel. | nstead, the court dismssed the clains
agai nst these defendants for failure to state a clai mupon relief
coul d be granted. The court granted the notion to dismss filed by
defendants Collins, Price, and Dunn and granted Dr. Barber's
summary judgnent notion.
The Rule 12(b)(6) Dism ssals

On notion to dismss for failure to state a claim the
plaintiff's factual allegations, though not his conclusional
allegations or |egal concl usi ons, are accepted as true.

Fer nandez-Montes v. Allied Pilots Ass'n, 987 F.2d 278, 284 (5th

Cr. 1993). "Unless it appears beyond a doubt that the plaintiff
can prove no set of facts in support of his claim which would
entitle himto relief, the conplaint should not be dismssed for
failure to state a claim . . . ." Id. at 284-85 (internal
gquotation and citation omtted). The facts are taken from the
plaintiff's conplaint and the attachnents to the conpl aint.

Fed. R Cv. P. 10(c); Neville v. Anerican Republic Ins. Co., 912

F.2d 813, 814 n.1 (5th Gr. 1990).

I n seeking di smssal under Rule 12(b)(6), defendants Collins,
Price, and Dunn contended that they were entitled to qualified
i nuni ty. This Court, in assessing a qualified-imunity claim
first determ nes whether the plaintiff has alleged a "violation of

a clearly established constitutional right." See Rankin v.

Kl evenhagen, 5 F.3d 103, 105 (5th Gr. 1993) (internal quotations

and citation omtted). |If so, the Court then deci des whether the
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defendant is entitled to imunity fromsuit because his conduct was
obj ectively reasonable in the |light of the lawas it existed at the
time of the conduct in question. 1d. at 108.

The Ei ght h Anendnent' s prohi bition agai nst "cruel and unusual
puni shnment" protects Salinas frominproper nedical care only if the
care is "sufficiently harnful to evidence deliberate indifference

to serious nedical needs." Estelle v. Ganble, 429 U S. 97, 106, 97

S. C. 285 50 L. Ed. 2d 251 (1976). Del i berate indifference
enconpasses only unnecessary and wanton infliction of pain
repugnant to the conscience of mankind. 1d. at 105-06. Thus, a
prison official or doctor acts with deliberate indifference "only
if he knows that inmates face a substantial risk of serious harm
and [he] disregards that risk by failing to take reasonable

measures to abate it." Farner v. Brennan, us _ , 114 S

Ct. 1970, 1984, L. Ed. 2d (1994). Acts of negligence,
negl ect, or nedical mal practice are not sufficient to giveriseto

a § 1983 cause of action. Var nado v. Lvynaugh, 920 F.2d 320, 321

(5th Gir. 1991).

The district court properly granted the notion to dismss
filed by defendants Collins, Price, and Dunn. Wth respect to
Salinas's claimagainst TDCJ-1D Director Collins, Salinas fails to
address, in his brief, the nerits of the district court's judgnent
as to this defendant. This Court will not raise and di scuss | ega

i ssues that Salinas has failed to assert. See Brinkmann v. Dall as

County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987).




Salinas's conplaint alleged that Warden Price, in his official

capacity, "displayed callous disregard® of Salinas's serious
medi cal needs. The Eleventh Anmendnent bars clains for damages
against a state official in his official capacity. WIl .

M chi gan Departnent of State Police, 491 U S. 58, 71, 109 S. C

2304, 105 L. Ed. 2d 45 (1989).

Assum ng arguendo that Salinas intended to sue the Warden in
his individual capacity, Salinas's claim also fails. Sal i nas
al l eged that Warden Price ignored his |etter conplai ni ng about the
i nadequate nedical treatnent Salinas received at the Darrington
Unit imediately followng his second corneal transplant. An
attachnment to Salinas's conplaint shows that Warden Price received
a grievance fromSalinas filed on Septenber 1, 1989, and responded
on Septenber 8, 1989, that Salinas had been seen by Dr. Hendel
Salinas then sent to the Warden a letter dated Septenber 8, 1989,
i n which he conpl ai ned that he had not received his nedication due
to an error regarding his cell |ocation and had not been able to
see a doctor. However, Salinas's conplaint indicates that he began
recei ving his nedication on Septenber 1, 1989, and that he saw Dr.
Hendel on Septenber 14, 1989, less than one week after having
wittenthe letter to Warden Price. Thus, Salinas's allegations do
not rise to the level of deliberate indifference to his serious
medi cal needs on the part of Warden Price.

Salinas has also failed to state a claim against Dr. Dunn
According to the conplaint, Dr. Dunn perforned the second cornea

transpl ant, oversaw Salinas's post-operative care, and di scharged
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Salinas nore than three weeks after the surgery. The fact that
this transplant was unsuccessful does not give rise to a claim
under § 1983. Varnado, 920 F.2d at 321. Furthernore, a
di sagreenent between an i nmate and his physician over the inmate's
proper nedical treatnent does not state a 8 1983 claim Id.
Notw thstanding Salinas's <contrary assertion, there 1is no
indication that the decision to discharge Salinas anmounted to
del i berate indifference. Al t hough Salinas asserted that an HV
tainted cornea caused the difficulties with his operations, his
conplaint did not allege any facts showing that Dr. Dunn knew
either that the first cornea was tainted or that Salinas had
contracted the HHV virus fromthe first cornea transpl ant.

Nor did the district court err in dismssing Salinas's clains
against Drs. Dutt, Li, and Hendel for failure to state a claim
Hs allegations concerning Drs. Dutt and Li anobunt to a
di sagreenent with his nedical treatnent based on the fact that the
operations perfornmed by these doctors were not successful. See
Var nado, 920 F.2d at 321. He failed to plead any facts show ng
that these doctors were aware of his alleged HV status or its
al l eged cause. Salinas accused Dr. Hendel of "gross negligence",
but failed to allege facts indicating deliberate indifference on
the part of this defendant.

Summary Judgnent and Di scovery
Salinas al so chall enges the district court's grant of summary

judgnent to Dr. Barber, and further argues that he shoul d have been



allowed to conduct discovery "to establish sufficient proof to
create a genuine issue."

Summary judgnent is reviewed de novo under the sane standards

the district court applies when determ ning whether sumary

judgnent is appropriate. FD C v. Dawson, 4 F.3d 1303, 1306 (5th

Cr. 1993), cert. denied, 114 S. . 2673 (1994). Summary judgnent

is proper when, view ng the evidence in the |light nost favorable to
the non-novant, "there is no genuine issue as to any material fact
and . . . the noving party is entitled to a judgnent as a matter of
law." Id.; Fed. R Gv. P. 56(c). If the noving party neets the
initial burden of establishing that there is no genuine issue, the
burden shifts to the non-noving party to produce evidence of the

exi stence of a genuine issue for trial. Celotex Corp. v. Catrett,

477 U.S. 317, 325, 106 S. . 2548, 91 L. Ed. 2d 265 (1986). The
non-novi ng party "may not rest upon nere allegations or denials in
its pleadings, but nust set forth specific facts showng the

exi stence of a genuine issue for trial." Rosado v. Deters, 5 F. 3d

119, 123 (5th Cr. 1993).

Dr. Barber noved for sunmmary judgnment on the ground of
qualified imunity. Review of the record as a whole reveal s that
summary judgnent in favor of Dr. Barber was proper. Most of the
allegations against Dr. Barber were based on his role as a
supervi sing physician. A supervisory official cannot be held
|l iabl e under 8 1983 on the basis of respondeat superior. WIIlians
v. Luna, 909 F.2d 121, 123 (5th Gr. 1990). As to Salinas's

conclusional allegation that Drs. Barber and Dunn arbitrarily
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di scharged him from the hospital, this claim has already been
rejected as neritless with respect to Dr. Dunn

To the extent Salinas alleges that Dr. Barber's conduct
i nvol ves nore than nerely negligent treatnent, his claimis also
unavailing. In his affidavit filed in opposition to Dr. Barber's
nmotion for sunmary judgnent, Salinas asserts that Dr. Barber "kept
the truth fromplaintiff of the high possibility that the organ
used inplaintiff'sinitial cornea transplant was i nfected with the
H1.V. virus." However, he failed to all ege specific facts show ng
either that Dr. Barber knewthat the cornea was tainted or when Dr.
Bar ber found out that Salinas was H V positive. Because he has
failed to all ege any facts evincing deliberate indifference on the
part of Dr. Barber, Salinas has not shown that Dr. Barber deprived
hi mof a constitutional right.

Because appellant failed to state a viable § 1983 cl aim and
because the i mmunity defense could be properly determ ned fromthe
pl eadi ngs alone, the trial court did not abuse its discretion in
failing to allow discovery before ruling on Barber's notion for

summary judgnent. WlIllianmsonv. U S. Dep't of Agric., 815 F. 2d 368

(5th Gr. 1987); Siegert v. Glley, 500 U S 226, 111 S. C. 1789,
114 L. Ed. 2d 277 (1991).

Finally, because appellant's appeal is found to be w thout
merit, we deny Salinas' notion for appointnent of counsel. See

Uner v. Chancellor, 691 F.2d 209 (5th Cr. 1982).

The judgnent of the district court is AFFI RVED
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