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ENPLANAR, | NC., ET AL.,
Plaintiffs,

JEAN H. TURNER, Trustee of
V. KEELER & CO, |INC.,

Appel | ant,
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JOHN MARSH, Secretary of the Arny of
the United States, ET AL.,
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Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA-J91-0413(R (0O)

(June 2, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges:
PER CURI AM !
V. Keeler & Co., Inc., appeals the dismssal of its claimfor
| ack of subject matter jurisdiction. W AFFIRM
| .
Keel er and other mnority contractors initiated this actionin

the Eastern District of Louisiana against various defendants,

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



asserting clainms relating to the admnistration of the 8(a)
(mnority set-aside) programin M ssissippi and Louisiana. All of
the counts in that conplaint were dismssed, except for Count VI,
whi ch was transferred to the Southern District of Mssissippi. W
affirmed the dism ssal of the other counts. Enpl anar, Inc. v.
Marsh, 11 F.3d 1284 (5th G r. 1994).

Thi s appeal concerns the dismssal of Count VI for |ack of
subject matter jurisdiction, after transfer to the Southern
District of Mssissippi. Count VI is a claimagainst "the Corps of
Engi neers and the Vicksburg Corps" for an unspecified anount of
damages.? Keeler was allegedly designated by the defendants to
negotiate for and, if negotiations were concluded in accordance
wi th applicable regulations, to receive the Corps contract for the
Cotton Meade Cap-Qut project. The conplaint then recites various
all eged inproprieties that occurred in connection with the project
and concludes that, as a result, Keeler suffered actual damage on
account of the discrimnatory conduct of the Vicksburg Corps of
Engi neers in violation of 42 U S.C. 8§ 1981 and 2000d. Keel er
seeks recovery of damages in an anount to be determ ned by the
court.

After the case was transferred, the defendants noved to
dismss for lack of subject matter jurisdiction and to stay
di scovery pending resolution of that notion. On April 2, 1992

after the notions were argued to the district court, Keeler filed

2 We briefly recount the all egations pertinent to Count VI, but
note that a nore through account is set forth in Enplanar Co., Inc.
v. Marsh, 11 F. 3d 1284 (5th Cr. 1994).
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a Second Anmended Conpl aint. On Novenber 4, 1992, the district
court granted the notion to dismss and al so denied |eave to file
the Second Anended Conpl aint, noting that no notion for |eave to
amend had been filed. The district court's final order was entered
on August 6, 1993; and Keel er thereafter noved for reconsideration,
whi ch notion was deni ed.
1.
A

Keel er asserts first that the district court inproperly
di sm ssed Count VI for |ack of subject matter jurisdiction. Count
VI is a claimfor nonetary damages agai nst the Vi cksburg Corps and
the Corps of Engineers, both of which are subdivisions of the
United States. Enplanar, 11 F. 3d at 1294 n.12. Keeler's clains
can therefore only "proceed in the forumand manner all owed by the
sovereign for that purpose.” Sinmanonok v. Sinmanonok, 918 F. 2d 947,
950 (Fed. Cir. 1990). Here, the forumis prescribed by the Tucker
Act, 28 U . S.C. 88 1346(a)(2) and 1491(a), which "vests concurrent
jurisdiction in the Cains Court and the federal district court
over any " clai magainst the United States, not exceedi ng $10, 000 in
anmount, founded either upon the Constitution, or any Act of
Congress, or any regul ati on of an executive departnent, or upon any
express or inplied contract wth the United States.'™ Anoco
Production Co. v. Hodel, 815 F.2d 352, 358 (5th Cr. 1987)
(footnote omtted). But, the Court of Cdains has exclusive
jurisdiction if the claimexceeds $10,000. 28 U.S.C. 8§ 1491(a)(1);
Anoco, 815 F.2d at 358.



Therefore, the district court properly held that it |acked
subject matter jurisdiction if "(1l) the action is against the
United States; (2) the action is founded upon the Constitution,
federal statute, executive regulation, or governnent contract; and
(3) the action seeks nonetary relief in excess of $10,000." Anoco,
815 F.2d at 359.

Keeler's action is clearly against the United States. See
Enplanar, 11 F.3d at 1294 n.12 (Vicksburg Corp and Corps of
Engi neers are subdivisions of United States). Further, according
to the express |anguage of Count VI, the action is founded upon
federal statutes, 42 U S. C. 88 1981 & 2000d. Finally, the action
seeks an unspecified anount of nonetary danmages, thus rendering it
fatally defective.® See Sheehan v. Arny & Air Force Exchange
Service, 619 F.2d 1132, 1137 n.7 (5th Cr. 1980), rev'd on other
grounds, 456 U.S. 728 (1982).*

3 This defect was brought to the attention of Keeler by the
defendants as well as by the district court, but Keeler nade no
attenpt to anend. | ndeed, the district court noted that it had

specifically requested Keeler's counsel to explain howits request
for nonetary danages was consistent with the jurisdictiona
requi renents of the Tucker Act, and that counsel failed to provide
any satisfactory response. Accordingly, we are neither conpelled
nor inclined to all ow Keel er yet anot her opportunity to correct its
pl eadi ngs at this point.

4 Keel er appears to argue that the district court should have
exercised jurisdiction because the Court of Clains will |ikely not
have jurisdiction over all of the plaintiffs' «clains. Thi s
argunent m sses two points. First, the only claim before this
Court is Count VI, not other clainms Keeler mght desire to assert.
Second, regardless of the substance of Keeler's other clains, or
the desirability of trying themin one forum this court is wthout
authority to expand the jurisdiction of the district court or to
wai ve sovereign i mmunity, both of which woul d be necessary to al |l ow
Keel er to pursue Count VI in the district court.
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Keel er's assertions that the district court had jurisdiction
under other statutory provisions are without nmerit. 15 U S. C 8§
634(b) provides jurisdiction for clainms against the Small Busi ness
Adm nistration, an entity which is not a defendant here. The
jurisdictional provision of the Adm nistration Procedures Act, 5
U S C § 702, also does not provide a jurisdictional base, because
Count VI alleges no clains under that Act. In any event, 8§ 702
jurisdictionis limted to clains "seeking relief other than noney
damages" and is not avail able for clains for nonetary damages such
as Count VI .°

For these reasons, the district court properly granted the
defendants' notion to dismss for Jlack of subject matter
jurisdiction.

B

Keel er contends next that the district court erred in refusing
it additional discovery before ruling on the notion to dismss.?®
As we recently held in a related context, a party against whom a

motion for summary judgnent has been filed may be entitled to

5 Keel er asserts inits reply brief that we shoul d consider the
attack on subject matter jurisdiction in light of the allegations
contained in the Second Anended Conpl aint. The district court,
however, dism ssed the conplaint based on the only claimthat was
before it, Count VI, and that is the dism ssal that we review on
appeal, particularly in light of our affirmance of the district
court's denial of |eave to anend the conplaint, discussed infra.

6 It is not clear fromthe record that the district court did
anything that prevented Keeler from taking discovery. The
def endant s noved to stay di scovery pendi ng resol ution of the notion
to dismss and Keeler opposed that notion, but the court never
ruled on the discovery notion until it granted the dism ssal
Therefore, the district court did not prevent Keeler from taking
di scovery.



additional discovery if they "(i) requested extended discovery
prior to the court's ruling on summary judgnment; (ii) placed the
district court on notice that further discovery pertaining to the
summary judgnent notion was bei ng sought; and (iii) denonstrated to
the district court with reasonable specificity how the requested
di scovery pertained to the pending notion." Enpl anar, Inc. wv.
Marsh, 11 F.3d 1284, 1291 (5th Cr. 1994). Keeler fails this
test, because it never identified any specific discovery needed to
respond to the notion to dismss.’” At best, Keeler nmakes only
vague and conclusory assertions that it is entitled to discovery.
Accordingly, the district court did not abuse its discretion in
declining to grant additional discovery.
C.

Finally, Keeler maintains that the district court erred by not
granting |l eave to anend its conplaint.® Again, Keeler's contention
consi sts of vague and conclusory assertions that it should have
been allowed to anend. |In the end, it reduces to this: because
anendnents should be freely granted, the anendnent should be

gr ant ed.

! | nasnmuch as we affirmthe notion to di smss based on Keeler's
failure to specify that it sought |ess than $10,000 in nonetary
damages, we fail to see how any discovery response could have
assi sted Keeler in opposing the notion.

8 The district court stated in its Novenber 4, 1992, order that
Keel er had never filed a notion to anmend, but instead had sinply
filed the second anended conplaint. Keeler asserts on appeal that
the notion was sent to the clerk's office but was "i nexplicably not
pl aced in the record."” Keeler, however, never attenpted to correct
this defect in the record by filing a new notion to anend.
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We review a district court's denial of a notion for abuse of
discretion. "Wile "|leave shall be freely given when justice so
requires,' the decision rests in the sound discretion of the trial
court." Ross v. Houston | ndependent School District, 699 F.2d 218,
228 (5th Gr. 1983). Keeler never filed a notion to anend and has
never asserted specific reasons why "justice ... requires" that the
anendnent be allowed. It is significant that the case before us
nowis nerely Count VI of Keeler's conplaint and that the remaining
counts were resolved in the Eastern District of Louisiana and on
appeal to this court. The Second Anended Conpl aint that Keeler
sought to file, however, attenpted to re-state not only Count VI,
but also the other counts, at a tine when nearly identical clains
were pending in another district court (and then on appeal to this
court) in a case between the same parties.® |f Keeler had been
allowed to anend, it woul d have been pursuing essentially the sane
clainms in two courts at one tinme, an untenable result. Under these
circunstances, we cannot say that the district court abused its
discretion in denying the request to file the Second Anended
Conpl ai nt .

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.

o Keel er's notion to supplenent the record with the record from
that court is DEN ED



