UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7632
Summary Cal endar

SABRI NA T. BUTLER,
Pl ai ntiff-Appellant,
VERSUS
THOVAS G WALLACE, Etc., ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(1:91CVv121-D-©O

(Decenber 7, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Sabrina Butler, pro se, appeals fromthe denial of her Fed. R

Cv. P. 60(b) notion. W AFFIRM
| .

Butler, prose, filed acivil action for injunctive relief and
damages for alleged violations of her constitutional rights in
connection with her conviction for nurder. Al t hough Butl er
voluntarily dism ssed her conplaint, she was later allowed to

reinstate the action. Followng a hearing to clarify Butler's

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



conplaint, the magistrate judge recommended that it be dism ssed
for failure to exhaust state habeas renedies, noting that Butler's
direct appeal of her nurder conviction was pending before the
M ssi ssippi  Suprene Court. The district court adopted the
magi strate judge's findings, and dism ssed Butler's conplaint
W t hout prejudice.

After the tinme for taking an appeal had expired, Butler filed
a notion, which the district court construed as a Rul e 60(b) notion
for relief from the judgnent. Butler's notion contended, anong
ot her things, that she was not required to exhaust state renedi es
prior to bringing a Bivens claim Consi dering the judgnent
correct, the district court denied Butler's notion.

1.

Because Butler's appeal, and our review, is limted to the
deni al of the Rule 60(b) notion, our reviewis necessarily narrower
in scope than that of the underlying dismssal. Aucoin v. K-Mart
Apparel Fashion Corp., 943 F.2d 6, 8 (5th Gr. 1991).2 CQur review
is only for abuse of discretion: "[i]t is not enough that the
granting of relief m ght have been perm ssible, or even warranted
-- denial nust have been so unwarranted as to constitute an abuse
of discretion.” Cooper v. Noble, 33 F.3d 540, 544 (5th G r. 1994)
(quoting Seven Elves, Inc. v. Eskenazi, 635 F. 2d 396, 402 (5th Cr
1981) ).

2 On appeal, Butler also nmakes various clainms and assertions
unrelated to the propriety of the denial of her Rule 60(b) notion.
We need not consider them



Butler offers only one basis for relief, contending that she
need not exhaust state renmedies prior to bringing a claim under
Bi vens v. Six Unknown Naned Agents, 403 U S. 388, 91 S.C. 1999
(1971). But, a Bivens claimis proper only against federal, not
state agents.

W note, however, that under Heck v. Hunphrey, 114 S. Ct.
2364, 2372 (1994), Butler is not required to exhaust state
remedi es, provided her conviction has been "called into question”
by a state or federal tribunal. Prior to the disposition of her
Rul e 60(b) notion, Butler's conviction was reversed. Butler v.
State, 608 So. 2d 314 (Mss. 1992). Butler did not inform the
district court that her conviction had been reversed; and Heck was
not decided until after the district court denied Butler's notion.
Furt hernore, because the applicable statute of limtations has not
run, Butler is not foreclosed fromrefiling her claim?® Therefore,
we conclude that the denial of the Rule 60(b) notion was not "so
unwarranted as to constitute an abuse of discretion". See Bailey
v. Ryan Stevedoring Co., Inc., 894 F.2d 157, 160 (5th Gr.), cert.
deni ed, 498 U.S. 829 (1990).

L1l
For the foregoing reasons, the denial of the Rule 60 notion is

AFFI RVED.

3 Butler's cause of action arose in August of 1992, when the
M ssi ssi ppi Suprene Court reversed her conviction. Heck, 114 S
Ct. 2373. The applicable statute of limtations is three years.
See Janes By Janes v. Sadler, 909 F.2d 834, 836 (5th Cr. 1990).
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