UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-7621
Summary Cal endar

DEAL EBANKS and YVETTE EBANKS,
Pl ai ntiffs-Appellants,

VERSUS

SABI NE TON NG ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

(G 92- CV- 387)
(February 17, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.

PER CURI AM *
BACKGROUND

On March 20, 1991, Deal Ebanks ("Ebanks") was enployed as a
seaman on board the vessel "SS Concho" owned and operat ed by Sabi ne
Tow ng and Transportation Co., Inc. ("Sabine"). The SS Concho was

docked at Q1 Dock No. 4 at Corpus Christi, Texas. As Ebanks was

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| eaving the vessel and crossing the adjacent dock, he struck his
head on the netal flange of a | oadi ng hose whi ch was hanging in the
air suspended by the arm of a nobile |oading crane. Soneone had
parked the crane in the pathway that provided access to and from
the vessel. On August 6, 1992, Ebanks filed suit in federal
district court in Gal veston, Texas, seeking to recover damages from
vari ous defendants. |n March, 1993, Ebanks filed his Fifth Anmended
Conpl aint nam ng Sabine, Coastal Refining & Marketing, Inc.
("Coastal "), Amerada Hess Corporation ("Anmerada"), Weaver
I ndustries ("Waver") and G tgo Petrol eum Conpany ("G tgo") as the
parties responsible for his injuries. Subsequently, he took
nonsuits against Anerada, Waver and G tgo. Coastal denied
owner ship or operation of the crane fromwhich the | oadi ng hose was
hangi ng, and after a status conference at which the question of who
owned and operated the crane was discussed at sone length, the

trial judge dism ssed Coastal wthout prejudice because "the

plaintiffs are wunable to assert any responsible information
i ndi cating that Coastal has any active responsibility with regard
to the incident nmade the basis of this litigation." Plaintiff
moved the trial judge to reopen the issue of liability on the part
of Coastal, and at a settlenent conference held several nonths
| ater at which Ebanks offered additional evidence in the form of
pictures and affidavits outside of the pleading record, the trial
court determned that Ebanks' notion to reconsider should be
deni ed. Ebanks then apparently indicated that his case was

"substantially conprom sed" by the dism ssal of Coastal, and the



judge and the parties went into a "Rul e 408" settl enent conference,
whi ch was not transcribed. At the conclusion of that settlenent
conference, the trial judge entered an order dismssing plaintiff

Ebanks' clains against all remaining defendants with prejudice.

The court's order recites that "the parties elected i nstead to nove

for dism ssal," which we and appel | ee Sabi ne interpret to nean that
Ebanks at least joined in the notion to dismss his suit against
Sabi ne, a proposition that Ebanks does not dispute.
OPI NI ON

Nei t her Sabine nor Coastal filed a notion to dism ss under
Rule 12 or a notion for summary judgnent. Ebanks argues,
therefore, that the trial judge could have been acting only under
sone claimof deficiency in the pl eadi ngs, and Ebanks cont ends t hat
hi s pl eadi ngs regardi ng ownershi p and operation of the crane were
sufficient on their face. From our reading of the record and
transcript, however, we are satisfied that what the trial judge
effectively did was to conduct an inpronptu sunmary judgnent
hearing on the issue of ownership and operation of the crane
Ebanks had an opportunity to present testinony by affidavit and
deposition extracts on that issue, and the trial judge found that
evi dence wanti ng. We are puzzled, as the trial judge obviously
was, as to why Ebanks was unable to establish with certainty the
owner shi p and operation of the crane, given the | ength of tine that
el apsed from the date of injury to the tinme the trial judge
consi dered that i ssue. Neverthel ess, on a general negligence claim

agai nst Coastal, Ebanks obviously had the burden of proof on



ownership and operation. Certainly, the better practice would be
to use the established procedures under Rule 56 to reach such a
di sposition, but when, as here, the essence of such procedures are
achieved, we see no nerit in insisting upon procedura
technicalities. Consequently, we AFFIRM the order of dism ssal

w thout prejudice entered by the trial judge under date of Apri

22, 1993 as to Coastal.

W also AFFIRM the order of dismssal entered by the tria
judge relating to the clains of Yvette Ebanks for [|oss of
consortium

W are |less sanguine about the dismssal wth prejudice

i nsofar as Sabine is concerned. The rel ationship of seaman and
shi powner/ enpl oyer between Ebanks and Sabi ne was apparently not
di sput ed, and Ebanks' petition asserted cl ai ns under both the Jones
Act, 46 U S. C. App. 8 688, and general maritinme |aw, which would
i ncl ude mai nt enance and cure as well as unseaworthi ness. G ven the
solicitude with which federal courts have traditionally |ooked at
seanen's cases, and given the fact that whatever transpired in the
"Rul e 408 settl enent hearing" was not transcribed and therefore not
subject to our review, we are unconfortable with the trial judge's

di sm ssal with prej udi ce i nsof ar as it affects Sabi ne.

Accordingly, we nodify the final judgnent herein so that the

di sm ssal of Ebanks' clains against Sabine is wthout prejudice,

and we AFFIRM the judgnent as so nodifi ed.



