UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7614
Summary Cal endar

DEE ANN PENMBERTON,
Pl ai ntiff-Appellee,
vVer sus

STATE FARM MUTUAL AUTOVOBI LE | NSURANCE
COVPANY, An Illinois Corporation,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(1:92- CV-136)

(March 10, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM *

In this insurance coverage dispute, defendant-appell ant
St at e Far m Mut ual Aut onobi | e | nsurance Conpany appeal s t he j udgnent
of the district court holding it liable to plaintiff-appell ee Dee
Ann Penberton, as assignee of Penberton GI, Inc., for the
sti pul ated anpbunt of $75,000 on the basis that Penberton G| was a

nanmed insured in State Farm s i nsurance policy and did not rel ease

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



its claim against State Farm Because we conclude that Garlon
Penberton unanbi guously released State Farm from any clains for
benefits under the autonobile policy for which Penberton Q1 was
the nanmed insured, we REVERSE the judgnent of the district court
and RENDER judgnent for State Farm

The facts and procedural history of this case are set out
fully inthis court's previous opinion in this case dismssing for

want of a final judgnent. See Penberton v. State Farm Mut. Auto

Ins. Co., 996 F.2d 789, 790 (5th Cir. 1993). For present purposes,
the relevant, uncontroverted facts are few On October 8, 1989,
Garl on Penberton was driving a BMV owned by Penberton O 1| when it
collided with a vehicle driven by an uninsured notorist; Garlon's
wi fe, Dee, and their two children were also in the BMN

On August 31, 1990, Garlon executed a rel ease in favor of
State Farmthat provides in relevant part:

FOR AND IN CONSIDERATION of the sum of
SEVENTY- FI VE THOUSAND AND NO' 100 ($75, 000. 00)
DOLLARS, being paid by STATE FARM AUTOVOBI LE
| NSURANCE COWPANY, the wundersigned, GARLON
PEMBERTON, does hereby forever fully rel ease,
acquit, discharge and covenant to defend and
hol d harm ess STATE FARM AUTOMOBI LE | NSURANCE
COVPANY, as wel | as their agents,
representatives, successors, heirs and
assi gns, and anyand all other persons, firnms,
or corporations (hereinafter referred to as
"Rel easees"), from any and all clains for
injuries, property damage, and any and all
ot her damages sustai ned by the undersigned as
a result of a vehicular accident which
occurred on or about October 28, 1989,
including but not limted to any claim for
benefits of any description arising out of
St at e Far m Aut onobi | e | nsurance Conpany Pol i cy
Nos. 1836- 915- F17- 24C, 1909- 676- C15- 24,
1844- 652- B1324C and 24- 98- 4643- 3.



(enphasi s added). At the time the release was signed, Garlon
Penberton was the sol e sharehol der in Penberton Ol, as well as its
presi dent and chi ef executive officer.! Penberton Gl is the sole
named i nsured on Policy No. 190-9675-C15-24 which is specifically
nenti oned above in the rel ease signed by Garlon.?

Nearly two years after the Penbertons signed their
rel eases, Dee Ann Penberton, as assignee of Penberton O, brought
suit against State Farmseeking to recover Penberton G |'s damages
resulting from Garlon's inability to work during the tine he
recovered from the accident. Both parties noved for sunmary
judgnent on the issue of liability, and the district court granted
Dee' s noti on.

This court applies the sanme standard that governs the
district court in reviewing a ruling on a notion for summary

judgnent. See Reid v. State FarmMiut. Auto Ins. Co., 784 F.2d 577,

578 (5th Cr. 1986). Specifically, we should not affirma summary
judgnment ruling unless we are "convinced, after an independent
review of the record that 'there is no genuine issue as to any
material fact' and that the novant is 'entitled to a judgnent as a

matter of | aw See Brooks, Tarlton, Gl bert, Doudgl as & Kressler

v. United States Fire Ins. Co., 832 F. 2d 1358, 1364 (5th G r. 1987)

'Dee Penberton signed an identical release in favor of State
Farm the very sane day.

2The Penbertons are the nanmed insureds on Policy No. 24-98-
4643-3 -- an unbrella policy providing an additional $1, 000,000 in
uni nsured notori st coverage. The two other policies listed in the
rel eases signed by the Penbertons are also personal insurance
policies issued by State Farmto Garlon and Dee Ann Penberton as
named i nsureds.



(quoting Fed. R Gv. P. 56(c)). Finally, in mking this
determ nation, we viewall of the evidence and the i nferences drawn
fromthe evidence in the |ight nost favorable to the nonnovant.
See Reid, 784 F.2d at 578.

Under M ssissippi law, this court, having no power to
nmodi fy, add to, or subtract fromits terns, nust give effect to the

express terns of the release agreenent. See First Nat'l Bank of

Vi cksburg v. Caruthers, 443 So.2d 861, 864 (Mss. 1983). OQur de

novo review J|leads wus to conclude that Garlon Penberton
unanbi guously rel eased State Farmfromany cl ai ns by Penberton G |
or its assignees under Policy No. 190-9675-Cl5-24 regarding his
accident on Cctober 28, 1989. The controlling |anguage of the
release is both broad and unequi vocal. Under it, Garlon rel eased
State Farm "from any and all clains for ... any and all other
damages" sustained as aresult of the accident. Significantly, the
release further explicitly included "any and all clainms" for
benefits under Policy No. 190-9675- Cl15- 24 under whi ch Penberton G |
is the naned insured. Lastly, Garlon Penberton, as the only
sharehol der or officer of Penmberton G| at the tinme, had the
unquestionabl e, exclusive authority to release State Farm

In short, giving effect to the express terns of the
rel ease agreenent, the plaintiff's claimunder the corporation's
i nsurance policy for damages sustai ned by Penberton QI is clearly

enconpassed by the terns of the release and is therefore barred.



For the foregoing reasons, we REVERSE the district
court's judgnment for Dee Ann Penberton and RENDER judgnent for

def endant - appel | ant State Farm



