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PER CURI AM *

WIllie D. Harrison, proceeding pro se, appeals the district
court's denial of his petition for habeas corpus relief under 28
U.S.C. § 2254 (1988). W affirm

I
Harrison was convicted of nurdering his estranged wife, Annie

Rut h. On Cctober 13, 1985, Harrison, acconpanied by Ray Patty,

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



went to his brother's house, where Annie Ruth had been staying.

When Harrison and Patty arrived at the brother's hone, they
found Dennis Herrington's car parked there.! \Wile Patty proceeded
into the house, Harrison procured a knife and went to the
Herrington car, where he found Annie Ruth with her head in
Herrington's lap. Harrison then pulled Annie Ruth from the car,
st abbed her six tinmes, and also scuffled briefly with Herrington.
Harrison told his brother to call the police and shortly thereafter
was taken i nto custody. Harrison subsequently confessed to killing
Anni e Rut h.

A jury found Harrison guilty of murder, and he was sentenced
to life inprisonnent. The M ssissippi Suprenme Court affirmed
Harrison's conviction and sentence in a published opinion.
Harrison v. State, 534 So. 2d 175 (M ss. 1988). After exhausting
his state habeas renedies, Harrison filed a petition for habeas
relief in the federal district court. The district court denied
the petition and granted a certificate of probable cause.

I

Harrison first argues that the state trial court erred with
regard to several evidentiary rulings. Harrison contends the court
erred in: (1) ignoring M ssissippi case |law and "an ancient rule
of common |aw' requiring the prosecution to call all eyew tnesses

to acrinme;2 (2) allowing the prosecution to inpeach Ray Patty, a

1 Anni e Ruth had previously infornmed Harrison that she was
seei ng Herrington.

2 Harrison styles this contention as a sufficiency claim
contendi ng that the evidence, wthout Herrington's testinony, was
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prosecuti on w tness; (3) allowng Patty to testify that he was
afraid of Harrison; and (4) allowi ng the prosecution to inpeach
Patty through the testinony of a police officer.

A nmere error "in the application of state law by the trial
court does not provide grounds for habeas relief." Penberton, 991
F.2d at 1226; see also H Il v. Black, 887 F.2d 513, 522 (5th G
1989) (all eged violation of state rule of evidence not an i ssue for
habeas court), vacated and remanded, 498 U. S. 801, 111 S. C. 28,
112 L. Ed. 2d 6, reinstated, 920 F.2d 249 (1990). |Instead, "[a]
state court's evidentiary ruling presents a cogni zabl e habeas cl aim
only if it runs afoul of a specific constitutional right or renders
the trial fundanentally unfair" under the Due Process clause
Penberton, 991 F.2d at 1226; see Skillern v. Estelle, 720 F.2d
839, 852 (5th Cir. 1983), cert. denied, 469 U S 873, 105 S. C
224, 83 L. Ed. 2d 153 (1984).

The M ssissippi Suprene Court, on direct appeal, specifically
found that the Mssissippi Rules of Evidence allowed the
prosecution to inpeach Patty and allowed Patty to testify that he
was afraid of Harrison. Harrison, 534 So. 2d at 178-80. The court
further held that M ssissippi law did not require the prosecution
to call Herrington as a witness. 1d. at 181-83. Thus, it is not

clear that Harrison has even alleged an erroneous evidentiary

insufficient to support his conviction for nurder. To the extent
Harrison asserted such aclaim we reject it. View ng the evidence
in the light nost favorable to the prosecution, as we nust, a
rational trier of fact could have found Harrison guilty of
murdering his wife. See Penberton v. Collins, 991 F.2d 1218, 1227
(5th CGr.), cert. denied, .~ _ US __ , 114 S CO. 637, 126 L. Ed.
2d 596 (1993).
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ruling by the trial court. Assum ng arguendo, however, that the
trial court erred, Harrison has not denonstrated that the trial
court's rulings rendered his trial fundanentally unfair. Skillern,
720 F.2d at 852. Consequently, we reject Harrison's claim
111

Harrison next contends that the trial court erred in allow ng
the prosecution to introduce his confession in evidence because
"the proof showed that [he] could neither read nor wite and did
not understand the contents of the witten statenent taken by
police officers imedi ately after arrest."” Because he "had only a
third grade education and was unable to read and wite," Harrison
insists that the record "is not clear that [he] nade a know ng and
intelligent waiver" of his constitutional rights.

For Harrison's waiver of his Fifth Amendnent rights to be
valid, two requirenents nust be satisfied.

First, the relinquishnment of the right nust have been

voluntary in the sense that it was the product of a free

and del i berate choi ce rather than intimdation, coercion,

or deception. Second, the waiver nust have been made

wth a full awareness of both the nature of the right

bei ng abandoned and the consequences of the decision to

abandon it. Only if the "totality of the circunstances

surroundi ng the interrogation" reveal both an uncoerced

choice and the requisite |evel of conprehension may a

court properly conclude that the Mranda ri ghts have been

wai ved.
Moran v. Burbine, 475 U S. 412, 422, 106 S. C. 1135, 1141, 89 L.
Ed. 2d 410 (1986). "[T]he state bears the burden of proving by a
preponderance of the evidence that a defendant has waived the
protections established by Mranda." Self v. Collins, 973 F.2d

1198, 1206 (5th Gir. 1992), cert. denied, ___ US. ___, 113 S «.
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1613, 123 L. Ed. 2d 173 (1993).°® Here, Harrison does not allege
that officers intimdated, coerced, or deceived him Thus, we need
only determ ne whether the state net its burden of proof as to the
second prong of the waiver inquiry.

After reviewingthetotality of the circunstances, we concl ude
that Harrison waived his rights with a full awareness of both the
nature of the rights being abandoned and the consequences of the
deci sion to abandon them During the suppression hearing, Oficer
Geg Uark testified that he, in the presence of at | east one ot her
officer, interrogated Harrison. Cark stated that he read Harri son
his Mranda rights word-for-word from the standard form I n
response to Clark's inquiry, Harrison declared that he understood
his rights. Clark then read Harrison the waiver section of the
form and Harrison again stated that he understood what C ark had
read to him Harrison subsequently signed the form and gave a
statenent, which Cark transcribed. Wen Cark read the statenent
back to Harrison, Harrison acknow edged its accuracy and signed it.
Clark further testified that neither he nor anyone el se nmade any

prom ses to or in any way threatened Harrison. Finally, Harrison

3 After holding a suppression hearing, the state tria
court found that Harrison's confession was given know ngly,
voluntarily, and intelligently. The state suprene court upheld
that determ nation on direct appeal. Harrison, 534 So. 2d at 180-
81. Although the ultimte question of whether a defendant waived
his constitutional rights is an issue of federal |aw, we accord
"great weight to the considered conclusions of a coequal state
judiciary." Hawkins v. Lynaugh, 844 F.2d 1132, 1137 (5th Gr.),
cert. denied, 488 U S. 900, 109 S. C. 247, 102 L. Ed. 2d 236
(1988); see also Self, 973 F.2d at 1204. Mor eover, subsidiary
factual determnations made by the state court are accorded a
presunption of correctness under 28 U S. C. § 2254(d). Self, 973
F.2d at 1204.
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testified that Clark informed himof his Mranda rights,* read his
entire statement back to him "had witten down everything
[Harrison] told him" did not nmake any prom ses to him and di d not
threaten him This testinony clearly supports a finding of
voluntary waiver. See Kelly v. Lynaugh, 862 F.2d 1126, 1131 (5th
Cr. 1988), cert. denied, 492 U. S. 925, 109 S. . 3263, 106 L. Ed.
2d 608 (1989). Moreover, our conclusion is bolstered by the
findings of the state trial judge, who, as a result of having an
opportunity to observe Harrison testify both at the suppression
hearing and trial, was in a nmuch better position than we are to
evaluate Harrison's capacity. See Self, 973 F.2d at 1218.
Consequently, we find Harrison's claim that his confession was
obtained in violation of his constitutional rights without nerit.
\%

Lastly, Harrison contends that the state trial court erred in
refusing to grant a mstrial "when one of the jurors left the jury
during deliberation and cane into the Judge's Chanbers and
requested to be relieved fromthe jury." Harrison alleges that
when the trial judge inforned her that she could not be
disqualified, the "juror just sinply went back into the jury room

and found [hin] guilty of nurder just like all of the jurors were

4 Harrison testified that officer Cark told him he did
not have to say anything; he could have a | awer present and if he
didn't have the noney to hire a | awer, one woul d be appointed for
him and he was charged with murder. Additionally, dark "m ght
have" told Harrison that if he started answering questions, he
could stop at any tine.
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trying to do anyway. Thus, undue pressure on this juror caused her
to conprom sed [sic] her vote."

Jury msconduct wll not result in federal habeas relief
unless it deprived the petitioner of a fair and inpartial trial.
Drew v. Collins, 964 F.2d 411, 415 (5th Gr. 1992), cert. denied,
US|, 113 S C. 3044, 125 L. Ed. 2d 730 (1993). \Were the
m sconduct results from the acts of a juror and not from any
outside influence, the petitioner mnust denonstrate that the
m sconduct prejudiced his constitutional right to a fair trial.
ld. at 415-16. Here, Harrison has not attenpted to denonstrate any
prejudice resulting from the alleged m sconduct. The record
contai ns no evi dence suggesting the reason for the juror's request,
and the trial judge sinply told her that she could not be relieved.
Additionally, a poll of the jury revealed the verdict of nurder to
be unani nous, thereby indicating that the juror fully supported the
verdict that was reached. Thus, we find that Harrison's clai m of
juror msconduct is without nerit.

W
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



