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FOR THE FI FTH Cl RCU T

No. 93-7604
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

ROSA MARI A BENAVI DES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(L-93-CR-59-01)

(July 5, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

In this direct appeal of her crimnal conviction by a jury of
conspiracy to possess withintent to distribute and possession with

intent to distribute marijuana, in violation of 21 U S C

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



§ 841(a)(1l) and (b)(1)(©, and 8§ 846, Defendant-Appellant Rosa
Maria Benavides conplains that the district court erred in
overruling her notion for a judgnent of acquittal and in allow ng
prejudicial and inproper conduct by the prosecutor and i nproper
expert testinony. For the reasons set forth below, we find no
reversible error and therefore affirmthe jury's guilty verdict.
I
FACTS AND PROCEEDI NGS

Benavi des was charged with conspiracy to possess with intent
to distribute (Count 1), possession wth intent to distribute
(Count 2), and distribution of marijuana (Count 3). The tria
court deni ed Benavi des' notion for judgnment of acquittal, which she
renewed at the close of the evidence, grounded in part on
al l egations that the governnent failed to prove beyond a reasonabl e
doubt that there was no entrapnent. The district court granted the
nmotion as to Count 3 only. The jury found Benavides guilty of
Counts 1 and 2, and she was sentenced to two concurrent 46-nonth
ternms of inprisonnent, athree-year termof supervised rel ease, and
$100 in special assessnents.

At trial, one Steve Villarreal testified that he had becone
friends with Benavides when they worked together at a departnent
store, but that he had | ost contact with her, except at the tine
that she left her job at the departnent store and obtained a job at
E-Z Pawn. Wen Villarreal subsequently encountered Benavides at a
shopping mall and conplained to her that his hours at the

departnent store had been cut, she suggested that he fill out a job



application at E-Z Pawn. He went to E-Z Pawn where Benavi des was
working to get the application. While he was there Benavides
mentioned that she had seen himon tel evision | oadi ng what | ooked
like marijuana into a truck. They discussed Villarreal's interest
in law enforcenent and that he sonetines assisted the police as a
vol unt eer.

Villarreal testified that Benavides asked him "can you get
sone?" Surprised by Benavides' question, he replied, "can | get
sone what?", to which she responded, "can you get sone fromthe
evi dence roon?" Villarreal told her that he would check and get
back to her. He testified that she said: "Fine. dGve ne a cal

today, if you can," adding that she was willing either to buy or to
sel | .

| medi ately after this conversation, Villarreal tried
unsuccessfully to contact two friends who were police officers. He
was, though, able to detain another officer, Joe Lopez, who was
assigned to the D.E.A and who testified that Villarreal appeared
anxi ous. Later Villarreal and D.E. A Agent MNeese discussed
i ntroduci ng an undercover agent to Benavi des.

Fol | omw ng McNeese's instructions, Villarreal called Benavides
and told her that he had a friend from San Antoni o who wanted to
sell her sone marijuana. Benavides replied that she woul d rather
sell and that she had a friend who was wlling to sell.
Thereafter, pursuant to McNeese's instructions, Villarreal called

Benavides and told her that his friend was wlling to buy

mar i j uana.



The next day Villarreal nmet with MNeese and D.E. A Agent

Mel ton Rodriguez, who was to pose as "Mel," the friend from San
Antonio who was interested in buying nmarijuana. Villarreal and
Rodri guez net Benavides at E-Z Pawn, where she said that she had
300 pounds to sell at $350 per pound. She asked whether they woul d
be interested in buying nore marijuana if she had nore to sell, and
Rodriguez said they would. Villarreal and Rodriguez |eft E-Z Pawn
believing that Benavides would contact Villarreal as soon as the
marijuana arrived.

Villarreal called Benavides twi ce that afternoon, but she said
that the marijuana would not arrive until the next day. The next
morning Villarreal called her and she told himthat the marijuana
still had not arrived. Thereafter, Rodriguez and Villarreal
"flashed" $20,000 to Benavides to prove that they were serious.
She told Villarreal that the marijuana had been "taken down" in
Mexi co, but that she m ght be able to get sone nore marijuana and
woul d page him if she received any. Villarreal then started
visiting E-Z Pawn about once a week to check with her.

Several nonths after the D.E.A 's initial involvenment in the
case, Benavides called Villarreal to say that she had marijuana for
sale. The day after that call Rodriguez net Benavi des who told him
that she had two | oads of marijuana for sale: a 100-pound | oad of
green marijuana for $325 per pound and a 200-pound | oad of higher
quality marijuana for $350 per pound. Wen Rodriguez told her that
he wanted a sanple, she led himto her truck and gave him two

sanples. Rodriguez then told her that he wanted to buy the 200-



pound, higher quality | oad.

Benavi des and Rodriguez nmade plans for the transaction
pursuant to which Benavides was to switch vehicles wwth Villarreal
at a neat market, load the marijuana into Villarreal's car, and
proceed to a parking lot to exchange noney, narijuana, and
vehi cl es. When Benavides actually switched vehicles wth
Villarreal at the neat nmarket as planned, she told Rodriguez that
she only had 132 pounds to sell, the price for which would be
$42,900. She gave hima paper bag in which to put her $3300 "cut."

During the course of the exchange, surveillance officers
spotted a white Cadillac occupied by two nmal es who were wat ching
the Benavides and Villarreal vehicles. Shortly after Benavides
drove Villarreal's car to her house, the white Cadillac arrived
there. The driver and the passenger of the Cadillac |left the car
and spoke to Benavi des. She then backed Villarreal's car toward the
house and opened the trunk. The two nen in the white Cadillac |eft
a short while later, as did Benavides. Once in the parking |ot,
Benavi des opened the trunk of the car to show Rodriguez the
marijuana. She was arrested shortly thereafter.

Not surprisingly, Benavides' testinony differed fromthat of
the governnent's wi tnesses. Under her version, she and Villarrea
did not neet by chance ina mall; rather Villarreal had appeared at
E-Z Pawn | ooking for work. She testified further that he said that
he "didn't have to work hard for the noney; that he would get it
easi |y because he would be a drug dealer." Benavides denied that

she asked Villarreal if he could get "sonme" (marijuana) fromthe



evidence room contending that she did not even know what an
evi dence room was.

Benavi des also testified that she and Villarreal dated and
that she becane involved in the drug transaction because she had
fallen in love with him She insisted that Villarreal told her
that he was in the drug business and was i n danger of being harned
by another deal er unless he got marijuana to sell. According to
Benavi des, Villarreal told her that she would have to deliver the
marij uana because he was being watched by the police. She
testified that she followed Villarreal's instructions when she
obt ai ned the marijuana and agreed to sell it to Rodriguez; and that
she had |earned about the types and prices of marijuana from
Villarreal

I
ANALYSI S

A. Mbtion for Acquittal

Benavi des argues that the district court erred in overruling
her notion for an acquittal. She contends that the governnent
failed to show, beyond a reasonabl e doubt, that she was predi sposed
to commt the offense.

To prove entrapnent, the defendant nust "nake a prinma facie
show ng t hat governnent conduct created a substantial risk that an
of fense would be commtted by a person other than one ready to

commt it." United States v. Hudson, 982 F.2d 160, 162 (5th Gr.)

(internal quotations and citations omtted), cert. denied,

114 S. . 100 (1993). |If the defendant thus nmakes a prima facie



show ng, "the burden shifts to the governnent to prove beyond
reasonabl e doubt that the defendant was disposed to commt the
crimnal act prior to first bei ng approached by governnent agents."
Id. (citation and internal quotations omtted). "Entrapnent as a
matter of law is established only where a reasonable jury could
not find that the governnent discharged its burden of proving the
def endant was predi sposed to commt the charged crine." United

States v. Arditti, 955 F.2d 331, 342 (5th Gr.), cert. denied

113 S. . 597 (1992) (citation omtted). The district court found
t hat Benavi des nade a prinma facie show ng of entrapnent, but the
jury rejected the defense.

On appeal from a conviction wherein the jury
has rejected the entrapnent defense, the
standard of review is the sane as that which
applies to the sufficiency of the evidence.
Consequently, this Court mnust |ook to the
evidence to determ ne whether, Vi ew ng
reasonabl e inferences and credibility choices
inthe |ight nost favorable to the Governnent,
a reasonable jury could find, beyond a
reasonabl e doubt, that the defendant was

predi sposed to commt the offense. United
States v. Duvall, 846 F.2d 966 (5th Cr
1988) .

United States v. Johnson, 872 F.2d 612, 621 (5th Cr. 1989).

When properly characterized, Benavides' argunents anount to
not hi ng nore than challenges to the credibility of the testinony.
As the district court noted in its instructions to the jury "[the
evi dence presents] pretty clear cut choices of one version being
entrapnent and one not. So that's up to you.”™ The jury alone is
responsible for determining the weight and credibility of the

evidence. United States v. Martinez, 975 F.2d 159, 161 (5th Cr




1992), cert. denied, 113 S.Ct. 1346 (1993). Here, the jury chose

to disbelieve Benavides' version of the events. As the ultimte
arbiter of wwtness credibility, the jury was entitled to credit the
testinony of Villarreal and the other governnent w tnesses over
t hat of Benavi des.

Based on the evidence, the jury could have believed: t hat

Benavides first asked Villarreal if he could get her sone
marijuana; that she told Villarreal that she was willing to buy or
to sell; that she was know edgeable about marijuana and drug

transactions; and that she initiated contact with Villarreal to
tell him that the marijuana had arrived. When all reasonable
i nferences are construed in favor of the verdict, it is clear that
t he governnent adduced sufficient evidence to support the jury's
concl usi on. Therefore, the governnent bore its burden of
est abl i shi ng Benavi des' predisposition to conmt the offenses for
whi ch she was convi ct ed.

B. Prosecutorial M sconduct

Benavi des argues that prosecutorial m sconduct during cl osing
argunent and during direct examnation of Villarreal probably
resulted in an inproper verdict and thus constituted a denial of
due process.

We may reverse a conviction based on prosecutorial m sconduct
if the prosecutor's remarks were both inappropriate and har nf ul

United States v. O Banion, 943 F.2d 1422, 1431 (5th Gr. 1991). A

determ nati on nust be nmade whether the renmarks " affected

substantial rights of the accused.'" 1d. (citation omtted). 1In



ot her words, we nust decide "whether the m sconduct casts serious

doubt upon the correctness of the jury's verdict." United States

v. Kelley, 981 F.2d 1464, 1473 (5th Cr.), (citation omtted),
cert. denied, 113 S. C. 2427 (1993). A crimnal conviction wll

not be overturned |lightly based solely on the conmments nade by a

prosecut or. See O Banion, 943 F.2d at 1431. In making this

determ nation, we nust consider "1) the nmagnitude of the
prejudicial effect of the statenents; 2) the efficacy of any
cautionary instructions; and 3) the strength of the evidence of the
[defendant's] guilt."” Kelley, 981 F.2d at 1473 (interna
quotations omtted).

1. d osi ng Ar gunent

Benavides conplains of three instances of pur ported
prosecutorial m sconduct during the governnent's cl osi ng argunent.
She contends first that the prosecutor inproperly argued that a
failure of the jury to convict Benavides would result in the firing
of law enforcenent officers who testified on behalf of the
governnent. Benavides objected at trial to the follow ng portion
of the prosecutor's closing argunent:
[Why did not only Steve |ie about everyt hing,
but each and every police officer who
testified nust have also joined in this
conspiracy against this defendant . . . He's
not only taking a chance of |losing his job as
a police officer

The court overrul ed the objection.

On appeal, Benavides fails to explain how or why this portion
of the prosecutor's closing argunent constitutes m sconduct. W

need not consider inadequately briefed issues. See Yohey .

9



Collins, 985 F.2d 222, 224-25 (5th Gr. 1993). Furthernore, the
statenents do not appear to be inproper. As the district court
correctly suggested, the argunent was responsive to Benavides'
testinony that the governnent's witnesses were |ying and, thus, the
prosecutor's argunent was not inproper commentary on the jury's

role as the judge of the credibility of w tnesses. See ULnited

States v. Diaz-Carreon, 915 F. 2d 951, 956 (5th Gr. 1990). During

argunent to the jury, prosecutors are permtted to draw reasonabl e

inferences fromthe evidence presented. United States v. Enstam

622 F.2d 857, 869 (5th Cir. 1980), cert. denied, 450 U S 912

(1981).

Second, Benavi des urges that the prosecutor inproperly argued
that if the jury did not convict Benavides, Villarreal would never
becone a | aw enforcenent officer. At trial, Benavides objected to
the followi ng portion of the prosecutor's closing argunent:

Anot her thing you nust ask yourself why to
[sic] is, why would Steve give up one hundred
t housand dollars worth of marijuana to get on
wth the police force? | nean, that's what
they say his notivation to do this is, to get
on with the police force. So he's got a
hundr ed t housand dol | ars--ni nety-seven
t housand dollars worth of marijuana and he
gives this up to the police to get the poor
i nnocent defendant into trouble so he can
curry sone favor. Whi ch you heard from the
testinony that there is no favor because he's
not going to pass the test or get admtted to
a police departnent “cause he was an
informant. In fact, the opposite is probably
true. If it cones out that he was a liar, if
the judge doesn't believe him and you don't
believe him he'll probably never get in any
pol i ce departnent.

The court overrul ed the objection as well as Benavi des' notion for

10



a mstrial. The prosecutor's argunent was responsive to defense

counsel's cross-examnation and Benavi des' testinony that
Villarreal |ied. Again, prosecutors are permtted to draw
reasonable inferences from the evidence presented. Enst am

622 F.2d at 8609.
Thi rd, Benavi des insists that the prosecutor inproperly argued
t hat defense counsel was trying to mslead the jury. Purportedly

t he prosecutor stated:

You heard the evidence. | don't know what
else to tell you. The judge will instruct you
on entrapnent. Don't let the defendant's
counsel mslead you. The only 1issue on

entrapnent is at the very begi nning, who had
t he intent

As Benavi des did not object at trial to this portion of the closing

argunent, we reviewit for plain error only. See United States v.

Sanchez-Sotelo, 8 F.3d 202, 211 (5th Gr. 1993), cert. denied

114 S. Ct. 1410 (1994). Plain error anounts to error that is

"clear" or "obvious" and that affects "substantial rights.” United
States v. A ano, us _ , 113 s . 1770, 1777-78, 123 L.Ed. 2d
508 (1993).

"[T] he plain-error exception to the contenporaneous-objection
rule is to be used sparingly, solely in those circunstances in
which a mscarriage of justice would otherwise result.” United

States v. Cartwight, 6 F.3d 294, 300 (5th Cr. 1993) (interna

quotation and citations omtted). The above-quoted comment did not
anount to plain error. "In evaluating the propriety of
prosecutorial coments, it is appropriate to exam ne the coments

in context." D az-Carreon, 915 F. 2d at 958, n.14. Although it is

11



not proper for a prosecutor to attack the character or chall enge

the integrity of defense counsel, United States v. Goff, 847 F.2d

149, 162 (5th Cr.), cert. denied, 488 U S 932 (1988), the

statenent, "[d]on't let the defendant's counsel mslead you,"
i medi ately followed by, "[t]he only issue on entrapnent is at the
very beginning, who had the intent . . . ," did not so nuch
constitute an attack on the character of Benavides' counsel as it

constituted an attack on a | egal position.

Mor eover, even if t he comrent was I nappropri at e,
"[1]nappropriate . . . prosecutorial remarks are not necessarily
reversible error." D az-Carreon, 915 F.2d at 958. To constitute

reversible error, the coment nust "affect substantially the
defendant's right to a fair trial." Id. at 958-59 (internal
gquotation and citation omtted). Even though the statenent did
encourage the jurors not to believe defense counsel as to the | aw
on entrapnent, the statenent surely did not rise to the |level of
plain error. See Goff, 847 F.2d at 162.

2. Direct Exam nation of Villarreal

Paralleling one of her clainms of msconduct during closing
argunent, Benavi des argues that, through questions propounded to
Villarreal on direct examnation, the prosecutor inproperly
suggested that in the absence of a guilty verdict, Villarreal would
not be able to land a job with the police. The follow ng exchange
occurred during the direct exam nation of Villarreal:

Prosecut or: Counsel spent sone tine talking
to you about . . . that perhaps your notive to
be involved with this defendant was to curry
favor with the police departnent and you said

12



that that was not true, correct?

Villarreal: Correct

Prosecutor: Ckay, what do you suppose woul d
happen to your chances of becomng a police
officer if this jury or this judge decided
that you were up here making up this whole
story and |ying under oath?

Def ense Counsel: |'mgoing to object to that
and nove for a mstrial at this point in tine.

The Court: No, Counsel . "Il sustain the
objection, but I don't . . . | can't even
conceive of a ground for a mstrial.

Def ense Counsel: W'd ask for an instruction,

your Honor.

The Court: And [sic] instruction about what?
Def ense Counsel: To disregard the question.
The Court: Disregard the question. That's a
hypot heti cal question that's got nothing to do
wth what we have to do here today. What ' s
t he next question?

The question was not i nproper as it was pronpted by Benavi des

counsel's cross-exam nation of Villarreal wherein he asked:

And you have told us that your activities in

this instance were not notivated by the hope

or desire for nonetary paynent, but you do

expect that this will help you to get a job

with the police departnent, do you not?
Even assum ng that the coment was inproper, the district court's
tinmely instruction to the jury to disregard the statenent and
deci de the case on the evidence cured any prejudicial inpact the

statenent may have had. See United States v. Villarreal, 963 F. 2d

725, 729 (5th Gir.), cert. denied, 113 S. . 353 (1992).

Therefore, in the overall context of the trial, any
prejudicial effect fromthe prosecutor's remarks during his closing
argunent and during the direct examnation of Villarreal was
i nsignificant. Al beit disputed, there was strong evidence of

Benavi des' guilt. The prosecutor's comments, therefore, cast no

13



doubt on the correctness of the jury's verdict.

C. | nproper | nferences from Questi oni ng of Wtness

Benavi des contends that, through t he questi oni ng of Rodri guez,
t he prosecutor conveyed the i dea t hat Benavi des was a pol i shed drug
dealer. During the trial, the prosecutor asked Rodriguez whet her
he had "any doubt in [his] mnd . . . that Ms. Benavi des was a dope
deal er by the way she carried on a conversation and by the things
that she said and by the things that she did?" Benavides' counsel
objected to this question and the prosecutor responded that he was
of fering Rodriguez as an expert. The district court sustained the
obj ection so the prosecutor's question went unanswered. Assum ng
that the question was inproper, the prosecutor's nere asking the
unanswered question, did not, by itself constitute reversible
error. Moreover, Benavides did not request a curative instruction.

Benavi des contends that the court erred in admtting inproper
"expert" testinony by Rodriguez which suggested that Benavides
"conduct was consistent with that of drug dealers.” As she
concedes, however, she failed to object at trial. Therefore, the
pl ain error standard applies.

Al t hough Benavides characterizes portions of Rodriguez's
testinony as inproper "expert" testinony, the district court
refused to all ow Rodriguez to testify as an expert. The testinony
Benavi des cites on appeal is as follows:

j S In your experience as an
undercover officer working these various
deals, is it wusual or unusual that deals do

not go exactly according to plan?
A Usual .

14



Q And it woul d be usual or unusual that one
of the dope deal ers would be calling the other
one and touching base with the other one to
see what the deal was?
A That's usual al so.

. .o [Alnd is [it] commpbn anong dope
dealers [not to want to do drug deals at

ni ght]?

A Yes

A She appeared quite nervous.
Q | s that conmon or uncommon?
A Conmon.

This testinony is proper lay testinony; Rodriguez

testifying as to his experiences. See Fed. R Evid. 701.

if the testinony was i nproper,

1]
CONCLUSI ON

is

nerely

But even

it did not anount to plain error.

For the foregoing reasons, we conclude that the district court

commtted noreversible error, so that Benavi des' convicti on shoul d

be, and therefore is,

AFF| RMED.
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