UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-7593
Summary Cal endar

BARBARA POWELL
Pl ai ntiff-Appellant,
VERSUS
M SSI SSI PPI STATE DEPARTMENT OF HEALTH,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA-3:91-48(w) (N)

(April 27, 1994)
Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

Appel l ant, Barbara S. Powel |, challenges the district court's
judgnent which it entered on a verdict rendered agai nst her in her
age discrimnation and retaliation action. Her sole argunent on
appeal is that the Mssissippi Departnent of Health failed to
produce sufficient evidence to warrant jury consideration that its
failure to pronote Ms. Powell was for a reason other than her age.
She argues that the court inproperly denied her notion for a

directed verdi ct based on defendant's failure to satisfy its burden

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



of producti on. Qur review of the record persuades us that the
district court properly denied Ms. Powell's notion for directed
verdict. W therefore affirm

Ms. Powell, who was born in 1936, began working for the
M ssi ssi ppi Departnent of Health as a tubercul osis control nurse in
April 1976. She was initially classified as a Nurse IIl, but she
was interested in being pronoted to a position classified as Nurse
|V and made this desire known to departnent officials.

Ms. Powell filed this suit after two Nurse |V positions were
filled in 1987 and 1988 by Frances Fair and Beverly Eby, both of
whom were nuch younger than Ms. Powell. Al though Ms. Powell had
i nqui red about the positions and indicated an interest in them she
was not given an opportunity to apply for either position.
I nstead, the positions were filled through a process called
nonconpetitive pronotional transfer. Under this procedure, vacant
positions are filled w thout advertising or other notice of the
departnent's intention to fill the positions.

After M. Powell presented her prinma facie case, the
M ssi ssippi Departnent of Health offered evidence to show non-
discrimnatory reasons for the action it took. Dr. Thonpson, chief
of the Bureau of Preventive Health Services and a state
epi dem ol ogi st, was responsible for filling the positions. He
testified that he was famliar with both Ms. Fair and Ms. Eby's
work as epidem ology nurses at the district level. He testified
that Ms. Fair and Ms. Eby were nore highly qualified for the

positions they attai ned because as epi dem ol ogy nurses, they worked



with a broader range of communi cabl e di seases than Ms. Powel|l who
only worked with tuberculosis. Dr. Thonpson also testified that he
did not know plaintiff's age or the ages of either Ms. Fair or M.
Eby until after plaintiff filed her age discrimnation conplaint.

The ultimate burden of persuasion remains with the plaintiff
to establish that the adverse personnel action was for a
di scrim natory purpose. St. Mary's Honor Center v. Hicks, 125
L. Ed.2d 407, 416 (1993). Once the defendant offers a non-
discrimnatory reason for its actions, the plaintiff nust show
t hose reasons are pretextual and that age discrimnation was the
real reason. 1d. at 417. The defendants here did provide a non-
discrimnatory reason for hiring Ms. Fair and Ms. Eby rather than
Ms. Powell, nanely that they were nore qualifed for the position
Therefore, the district court did not err in denying Ms. Powell's
nmotion for directed verdict. Accordingly, its judgnent is

AFFI RVED.



