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Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM ~
Def endant s- Appel | ants Porchie F. G ady, R o Systens, Inc., and

C. L. Ballard (collectively, the borrowers) appeal the final

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



judgnent of the district court, contending that the district court
erred inits (1) grant of sunmary judgnent in favor of Plaintiff-
Appel | ee Resol ution Trust Corporation (the RTC), (2) denial of the
borrowers' bjection to RTCs Mtion for Sunmmary Judgnent and
Mtion to Strike, (3) denial of the borrowers' request for
additional tine to supplenent their "response" to the notion for
summary judgnent, and (4) denial of the borrowers' Mtion for New
Trial. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

The RTCt filed suit against the borrowers in February 1990 to
recover on five prom ssory notes and several guaranties for |oans
totalling in excess of $3.8 mllion excluding interest.?2 The
comon thread in the lawsuit was Porchie Gady, who signed or
guaranteed the five prom ssory notes that were payable to Republic
Bank for Savings, F. A The renmuaining defendants were rel atives,
busi ness associ ates, or businesses participating wwth Gady in his
vari ous business ventures.

Note 1 was executed by Ted Aiver, Inc. and @Qulf Pacific
Construction Co., Inc. on March 6, 1986 for principal in the anount

of $1.2 mllion. Grady signed an agreenent in April 1987

The RTC was acting as conservator of Republic Bank for
Savings, F. A when the suit was filed. In June 1990, Republic
Bank was ordered cl osed and the RTC was appointed receiver. 1In
January 1991, RTC as receiver for Republic Bank was substituted
as the proper party plaintiff.

2Five other defendants were sued but are not parties to this
appeal .



guar anteei ng Note 1.

In Septenber 1986, G ady executed Note 2 in the anount of
$300, 000. Grady executed another prom ssory note, Note 3, in June
1987, for $750, 000.

Grady and C. L. Ballard signed personal guaranties of Note 4,
whi ch was executed by R 1.0QO Systens, Inc. in Septenber 1986 in the
princi pal anmount of $253,000. G ady al so signed a prom ssory note,
Note 5, as additional evidence of that $253, 000 debt.

After the five prom ssory notes becane due, the borrowers and
guarantors defaulted on their obligations to Republic Bank. Wen
sued by the RTC, the borrowers alleged twenty separate affirmative
def enses® and a $10.5 mllion counterclaim for conpensatory and
puni tive damages. *

The district court's anmended scheduling order required

conpl etion of discovery by June 30, 1991 and the filing of notions

The affirmati ve defenses include (1) failure to state a
claim (2) waiver; (3) actions and conduct as bar; (4) unclean
hands; (5) inplied joint venture, doctrine of pari delicto; (6)
fraudul ent inducenent; (7) failure to join party (Qulf Pacific);
(8) breach of good faith and fair dealing; (9) diversion of
funds, inplied joint venture, breach of good faith, fair dealing
and fiduciary relationship; (10) inadequate consideration; (11)
inplied joint venture; (12) illegality, equitable subordination,
failure of consideration, assunption of risk, release, |aches,
wai ver and/or avoi dance; (13) recoupnent; (14) FDI C forecl osure
of other indebtedness; (15) litigation between the borrowers and
Uni on Carbi de, estoppel, prom ssory estoppel and/or waiver; (16)
failure to conply with regul ation, waiver; (17) failure to join
party; (18) accord and satisfaction; (19) anticipatory
repudi ation; and (20) inpossibility of perfornmance.

“The Borrowers' counterclains are based on
m srepresentati ons by bank officers, detrinental reliance, fraud,
gross negligence, diversion of funds, breach of good faith and
fair dealing, and breach of an all eged agreenent between Porchie
Grady and Republic Service Corporation.
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by July 30, 1991. The borrowers filed a "Mdtion for Relief from
and to Set Aside Status Conference Order," and requested that the
court extend the discovery deadline to October 31, 1991. The court
did not grant the four-nonth extension but ordered that discovery
be conpl eted by August 30, 1991, and extended the filing date for
motions. It required that "[a]ll notions, with the exception of
evidentiary in limne notions, shall be served on or before
Sept enber 30, 1991."

The RTC filed a notion for sunmary judgnent on Septenber 30,
1991, the final day for filing dispositive notions under the
district court's scheduling order, but did not serve it on opposing
counsel until the next day (October 1). In response to the notion,
the borrowers filed an "Cbjection to the RTC s Mtion for Sumrary
Judgnent and Mtion to Strike" (Mtion to Strike) wthout
subm tting responsive or opposing affidavits or other evidence of
genui ne material facts to be tried. Paragraph 9 of the borrower's
Motion to Strike reads as foll ows:

Def endannts [sic], as adverse parties, request additional tine

and reserve pursuant to Rule 56(e) the right to suppl enent

this response by further filing of additional objections,
responses, and affidavits in opposition to RTC s Mition for

Summary Judgnent, if any need therebe; Defendants further

reserve their right to depose Lynn Johnson and Charl es Butl er

. and thereafter file further responses in opposition to

RTC s Mbtion for Summary Judgnment and controverting affidavits

in support thereof, if any need therebe.

Al t hough the district court did not rule on the RTC s notion for
summary judgnent for six nonths, the borrowers never responded to

the notion on substantive grounds. Instead, they rested on their

techni cal objection to the notion. Neither did the borrowers



engage in any additional discovery.

The district court denied the borrowers' Mdtionto Strike. It
held that the RTC s notion had been filed tinely under the
schedul i ng order and, even if the notion had been served one day
| ate, the borrowers were entitled to no relief as there had been no
showi ng of prejudice. The court also held that Rule 56(e) did not
grant a right to supplenent responses at any tinme but required the
denonstration of specific facts show ng a genuine issue for trial,
and that the borrowers' technical objection and their failure to
make a substantive response to the RTC s notion was insufficient to
create any genui ne issue of material fact. Moreover, it held that
the borrowers had failed to establish that any of the affirmative
defenses or clains asserted in their answer woul d not be barred by

12 U.S.C. § 1823(e) and D Cench, Duhne & Co. v. FDIC, 315 U. S. 447

(1942).

On April 3, 1992, the court granted judgnment for over $4
mllion in unpaid principal and interest in favor of the RTC on all
five promi ssory notes.?® The judgnent did not becone final,
however, wuntil August 1993, when the RTC s clains against each

def endant were finally decided.

The judgnent for principal and interest on the five
prom ssory notes through March 31, 1992 totalled $4,071, 986. 18.
The district court also awarded interest to the RTC at the rate
of 4.58% per annum fromthe date of judgnent. As each prom ssory
note contained a provision requiring Borrowers' to pay attorneys'
fees and col l ection costs, and the guaranty agreenents covered
all anmpbunts due under the prom ssory notes, the district court
awar ded attorneys' fees as part of its sunmary judgnent and
apportioned those fees anong the five prom ssory notes.
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I
ANALYSI S
A Motion to Strike

The borrowers noved to strike the RTC s notion for summary
j udgnent because of an alleged failure tinely to serve the notion
as required by the scheduling order. The district court denied the
borrowers' Mdtion to Strike. The standard of review of the
district court's decision not to sanction the RTC is abuse of
di scretion.® W find none.’

"Federal Rule of G vil Procedure 16(f) provides that a court
may inpose penalties "[i]f a party or party's attorney fails to
obey a scheduling or pre-trial order.'"® Here, the district court
was required to consider aggravating factors includi ng whether the
RTC contri buted to the del ay, whether the borrowers suffered actual
prej udi ce, and whether the delay was intentional.® Nothing in the

record before us indicates that the one-day delay was intentional,

6John v. Louisiana, 828 F.2d 1129, 1131 (5th Cr. 1987)
(citing National Hockey League v. Metropolitan Hockey O ub, Inc.
427 U.S. 639, 642, 96 S. Ct. 2778, 2780, 49 L. Ed. 2d 747, 751
(1976)) .

"The borrowers describe the issue as whether the district
court had good cause to nodify the scheduling order. The
district court did not nodify the order; rather, it sinply
refused to sanction the RTC for its alleged failure tinely to
serve the borrowers.

8John, 828 F.2d at 1131. The borrowers describe the issue
as whether the district court had good cause to nodify the
scheduling order. The district court did not nodify the order;
rather, it sinply refused to sanction the RTC for its alleged
failure tinely to serve the borrowers.

°l'd. (citing National Hockey League, 427 U.S. at 642).
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or was calculated to prejudice the borrowers. The borrowers have
claimed no prejudice))either before the district court or before
this court))as aresult of the delay. The one-day delay in serving
the notion for sunmary judgnent did not in fact prejudice the
borrowers. Consequently, we find no abuse of discretion in the
court's denial of the borrowers' Mtion to Strike.
B. Request for Additional Tinme/Discovery

The borrowers assert that the district court erred when it
denied their request for additional tinme to respond or to file
controverting affidavits to the RTC s notion for summary judgnent.
W review the district court's decision for abuse of discretion.?

The borrowers requested an unspecified anmount of additi onal
tinme to respond and "reserve[d] their right" to depose additional
W t nesses over two nonths after discovery had ended, but never
specified what facts or issues would be devel oped by additional
time or additional discovery. They do not explain how or why the
district court's denial of their request for additional tine to
respond anounts to an abuse of discretion, and we see none.
C. Summary Judgnent

The grant of a nmotion for summary judgnent is reviewed de
novo, using the same criteria enployed by the district court.

When a properly supported notion for sunmary judgnent is nade, the

\WAshi ngton v. Allstate Ins. Co., 901 F.2d 1281, 1285 (5th
Cir. 1990) (reviewing district court's decision to grant or deny
request for additional tinme for discovery under Federal Rule of
Cvil Procedure 56(f) for abuse of discretion).

WAl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th
Cir. 1988).




adverse party may not rest upon the nere allegations or denials of
its pleadings, but nust set forth specific facts show ng that there
is a genuine issue for trial to avoid the granting of the notion
for summary judgnent.? "|f the adverse party does not so respond,
summary judgnent, if appropriate, shall be entered against the
novi ng party."*® Summary judgnent is nandat ed when "t he pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavit, if any, showthat there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of |aw "

On appeal, borrowers attenpt to identify "probable" fact
"disparities."” The borrowers argue that the district court failed
to take judicial notice of genuine issues of material fact in the
pl eadi ngs, exhibits attached to pleadings, responses to
interrogatories, and adm ssions. The court owed a duty, borrowers

contend, "to search the record sui sponte [sic] to determne if

there was a genuine issue for trial."?®
The borrowers' reliance on unsubstantiated allegations in
their pleadings is msplaced. The borrowers were not entitled to

rely upon the all egations and deni als of their pleadings, but were

2Fed. R Civ. P. 56(e); Anderson v. Liberty Lobby, Inc.,
477 U. S. 242, 250, 106 S. Ct. 2505, 2511, 91 L. Ed. 2d 202
(1986) .

BFep, R CQv. P. 56(e).
YFep. R CQv. P. 56(c).
15Kei ser v. Coliseum Properties, Inc., 614 F.2d 406, 410

(5th Gr. 1980); Stepanischen v. Merchants Dispatch Trans Corp.
722 F.2d 922, 930 (1st Gr. 1983).
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required to respond by setting forth specific facts show ng that
there is a genuine issue for trial. "[Rlule 56 requires that the
opposing party be diligent in countering a notion for sumary
j udgnent, and nmere general allegations which do not reveal detailed
and precise facts will not prevent the award of sunmary j udgnent. "8
And, al though borrowers assert t hat their responses to
interrogatories "rai sed nunerous genui ne i ssues of material fact in
di spute,” the borrowers state that "[r]ather than be redundant,
[the borrowers] would ask the Appellant [sic] Court to take
judicial know edge of the record before it, of the ultimte facts,
i ssues, and concl usions drawn fromthe answers and the record, to
prevent a mscarriage of justice."l

As we have said before, "Judges are not ferrets!"® The
borrowers' reliance on conclusionary allegations, and their failure
to "set forth specific facts showing that there is a genuine issue
for trial,"® informthis court that the district court correctly
granted the RTC s properly supported notion for sunmmary j udgnent on
the RTC s clains. As for their affirmative defenses and

counterclains, the borrowers state that "D Onche [sic] does have

®Ni chol as Acoustics & Specialty Co. v. H& MConstr. Co.,
695 F.2d 839, 844 (5th Gr. 1983) (citing Liberty Leasing Co. V.
H llsum Sales Corp., 380 F.2d 1013, 1051 (5th G r. 1967)
(citations omtted)).

"Appellant's Brief at 16.

18Ni chol as Acoustics, 695 F.2d at 847.

®Fep, R CQv. P. 56(e); United States v. An Article of Drug
Consisting of 4,680 Pails, 725 F.2d 976, 984-85 (5th G r. 1984);
Ni chol as Acoustics, 695 F. 2d at 844.
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its limts," and cite cases from other <circuits enunerating

"exceptions" to D Cench, Duhne and 12 U.S.C. § 1823(e). But the

borrowers do not explain how any of the purported exceptions to

D Cench, Duhne or 12 U.S.C. 8§ 1823(e) are relevant to their case;

neither do the borrowers point to evidence in the record that
supports their bald allegations.

Nei t her before the district court nor before this court have
borrowers denonstrated that there are actual disputes over nateri al
facts on any claim any affirmative defense, or any counterclaim
that woul d necessitate a trial.

D. Motion for New Tri al

On appeal, the borrowers sinply contend that, as the district
court failed to enforce its scheduling order and granted summary
j udgnent when genui ne issues of fact existed, the district court
erred when it denied their Mtion for New Trial. W review the
district court's denial of the borrowers' Mtion for New Trial for

abuse of discretion.?

The district court denied the borrowers'’ motion as
procedurally inproper))there had been no trial. But it also
construed the notion as a notion for reconsideration. It deni ed

the notion because the borrowers had failed to establish any
basi s))f actual or | egal ))for reconsi derati on of the summary j udgnent
order. W find no nerit in the borrowers' contention that the

district court abused its discretion.

G enada Steel Indus., Inc. v. Al abama Oxygen Co., 695 F.2d
883, 890 (5th Cr. 1983); Mdland West Corp. v. FDIC 911 F. 2d
1141, 1145 (5th Gr. 1990).
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1]
CONCLUSI ON
For the foregoi ng reasons, the judgnent of the district court
isin all respects

AFFI RVED.

11



