IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7539

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
CARL PATRI CK AUSTI N,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(CR-J92-00081(W(QO))

(Sept enber 6, 1994)

Before WENER, EMLIO M GARZA and BENAVI DES, Circuit Judges.
PER CURI AM *

Def endant - Appel lant Carl Austin appeals his conviction,
followng a conditional plea of guilty, of possession with intent
to distribute cocaine base, in violation of 21 U S.C. § 841(a)(1)
and 18 U S.C. 8§ 2. The focus of Austin's appeal is the refusal of

the district court to suppress evidence seized in a search that

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Austin insists violated his Fourth Amendnent rights. Concl udi ng
that the subject search was lawful, we affirm
| .
FACTS AND PROCEEDI NGS

Austin was arrested on the evening of June 12, 1992, as a
result of the discovery of a quantity of crack cocaine, drug
paraphernalia, cash and firearns in his apartnent in Jackson,
M ssissippi. His arrest foll owed a search of the apartnent by Drug
Enf orcenment Adm ni stration (DEA) agents and ot her | aw enforcenent
officers. The investigation began at about 4:00 p.m on that date,
when DEA Speci al Agent Joe Bond was advised of a tel ephone call
received by a l|law enforcenent agency relative to the Gove
Apartnments and Racquet C ub (the Grove Apartnents) in Jackson. The
call had been placed by the manager of the conpl ex.

Bond drove immediately to the Gove Apartnents, where the
manager told himthat two of her maintenance workers had entered
Austin's apartnment to service the air conditioning unit at a tine
when no one else was in the apartnent. She said that the workers
had told her that in the apartnment they had seen an automatic rifle
and two aut omati ¢ handguns, sone powder that appeared to be cocaine
resi due and mari huana resi due, and a big set of scales. Bond spoke
directly with the workers who told himthat the "rifle . . . |ooked

to be automatic," and that there were sem automati ¢ handguns. The
workers said that they also saw sone plastic baggies, a weight
bench, a tel evision set, and cl ot hing scattered about, and that the

apartnent was otherwi se without furniture. They also told Bond



that they had left a note on the weight bench informng the
apartnent's occupant or occupants that they (the workers) would
return later to repair the air conditioner.

Bond testified that he and other agents who had arrived
shortly after his arrival exam ned the surrounding area for sites
fromwhi ch they could set up surveillance of the subject apartnent.
They determ ned that there was no position from which they could
mai ntai n surveillance wi thout detection. They considered the fact
that all the adjacent apartnents were occupied and that if they
were to ask permssion to use any of the other apartnents, the
tenants woul d have been placed at risk. The agents did not have at
their i mredi ate di sposal any vehicle that they coul d use appropri -
ately for surveillance; and they were concerned that other tenants
m ght observe any surveillance and warn the occupants of Austin's
apartnent.

Havi ng concl uded t hat covert surveillance of the apartnent was
not feasible and realizing that the note would have alerted the
occupants of the apartnent that the workers had seen the guns,
scal es, drug residue and absence of furniture, Bond and two ot her
agents decided to go to Austin's apartnent and knock on the door.
Whil e one agent knocked, they announced that they were police
officers. As the agents were in plain clothes, they had pul | ed out
their badges to show to the occupants.

No one opened t he apartnent door, but tw ce soneone peeked out
of a curtained w ndow. The agents again announced their official

identity and asked the occupants to open the door. After the



second peek, Bond heard running inside the apartnent. Because of
t he weapons that reportedly were in the apartnent, Bond entered it
via the bedroom w ndow as the other two agents entered by kicking
in the front door. These entries were nmade w thout a warrant.

In the bedroom Bond took custody of Austin, who had been
running toward the bedroom closet. A security sweep of the
apartnent revealed only one other occupant, MDonal d. The two
suspects were detained in the front roomof the apartnent while a
state agent who was a nenber of the joint drug task-force obtained
a search warrant froma state judge after the agent was unable to
| ocate a federal judge. Meanwhile, Agent Walters had unl oaded the
sem automatic assault rifle and the two handguns that were found in
the front room and put themin a safe place. After the search
warrant was obtained and brought to the prem ses, the agents
searched the apartnent, finding the crack and about $4, 000 in cash
in the bedroom cl oset.

.
ANALYSI S

Austin contends that the district court reversibly erred by
hol di ng that the agents' warrantless entry into his apartnent was
justified by exigent circunstances. He asserts that if such
ci rcunst ances existed, they were created by the agents thensel ves,
so that the intrusion violated his Fourth Anmendnent rights. Austin

relies principally upon United States v. Minoz-CGuerra, 788 F. 2d 295

(5th Cr. 1986), which the governnent naintains to be factually

di sti ngui shabl e. Austin also contends that the district court



erred by holding that the search warrant for his apartnent and the
supporting affidavit were legally insufficient due to an absence of
probabl e cause. He argues that the "affidavit and underlying facts
and circunstances sheet . . . fails [sic] to supply sufficient
i nformati on upon whi ch probabl e cause and the i ssuance of a search
warrant may be based."

Even assum ng, arquendo, that we were to determne that the
agents' initial warrantless entry into the apartnent was not
validated by the exigent circunstances exception, the Fourth
Amendnent woul d not require suppression of evidence observed and
seized during a |later search nade pursuant to an otherw se valid
warrant that was entirely i ndependent of the initial entry. Mirray

V. United States, 487 U S. 533, 541-42 (1988); United States v.

Regi ster, 931 F.2d 308, 311 (5th Cr. 1991). This is an applica-

tion of the "inevitable discovery doctrine,” which is "an extrapo-
lation from the independent source doctrine: Since the tainted
evidence would be admssible if in fact discovered through an
i ndependent source, it should be adm ssible if it inevitably would
have been discovered." Mrray, 487 U S. at 539. "The ultimte
question, therefore, is whether the search pursuant to warrant was
in fact a genuinely independent source of the information and
tangi bl e evidence at issue here." |d. at 542.

Rel ying upon Miurray, the Register Court held that it was
unnecessary "to reach the question whether under the facts of this

case, exigent circunstances justified a warrantless entry into

Regi ster's condom nium" 931 F.2d at 311. The Register Court held



further that the nere nention of the security sweep of the
condom niumin the affidavit did not invalidate the search warrant,
as the affidavit was not based upon any "information elicited by
the security sweep." 1d.

The affidavit prepared for obtaining the warrant to search
Austin's apartnment was presented to Hi nds County Court Judge Chet
Henley by Lt. Gerald Dettman of the M ssissippi Bureau of Narcot -
ics, who was assigned to "the DEA state and | ocal task force." 1In
his affidavit, Dettman referred to the security sweep as foll ows:
"Agent[s] Bond and Walters went to the door of the aforedescribed
apartnent and knocked on the door. The occupants ran and agents
entered and secured the prem ses and called for back up."

Dett man made oral statenents to Judge Henl ey that enl arged on
the information stated in the affidavit, which is permtted under

M ssissippi law. See Wllians v. State, 583 So. 2d 620, 622 (M ss.

1991). Dettman gave the judge a description of the "weapons,"
clarifying that they were firearns, and expl ai ned the significance
of the absence of furniture in the apartnment. Prior to the agents

initial entry into Austin's apartnent, the workers had descri bed
the rifle and two handguns to Bond, and had nentioned the absence
of furniture. As no significant facts in the warrant or in
Dettman' s suppl enental remarks to Judge Henley were | earned from
the warrantl ess entry and security sweep of the apartnentsQall such
facts having cone from apartnent personnel sQneither the affidavit
nor the oral explanation tainted the |ater search based on the

war r ant . See Register, 931 F. 2d at 311.




In his brief to this court Austin contends, as he alleged in
his notion to suppress, that the affidavit did not "supply
sufficient information upon which probabl e cause and the issuance
of a search warrant [could] be based.” (enphasi s added.) The
district court nmade specific findings in holding that the search
warrant was validly based upon Dettman's presentation to Judge
Henl ey.

The affidavit presented to Judge Henley contained the
followng information as furnished by the apartnent workers to
Agent Bond: A mai ntenance enployee who entered the apartnent
"observed what he believed to be cocai ne and paraphernalia as well
as marijuana and paraphernalia and several weapons." Thi s
information was enlarged upon by Dettman's description of the
"weapons" as automatic or sem-automatic firearns, and his
expl anation to Judge Henley of the significance of the absence of
furniture. The affidavit also nentioned that when the agents
"knocked on the door[,] the occupants ran." As acknow edged by
def ense counsel in oral argunent to this court, the agents did not
vi ol ate any of Austin's rights by knocking on his apartnent door so
that nmention of the knock on the door and the running of the
occupants do not spoil the affidavit.

The personal observations of a confidential informant (Cl),
together with a basis for finding that he was a reli abl e source of
information, can provide the issuing "magistrate with nore than a

“bare bones' affidavit." United States v. Satterwhite, 980

F.2d 317, 321 (5th Cr. 1992). "In assessing the credibility of an



informant's report [upon review, this court] examne[s] the
informant's veracity and basis of know edge.” [Id. In Austin's
case, the district court found that the information given by the
workers was nore reliable than that of a Cl, as the workers were
"[e]veryday citizens . . . who [were] naned and readily identified,
and who [could] later be contacted."”

"[ T]he Suprenme Court [has] opted for a “totality-of-the-

circunstances' approach to a magistrate's finding of probable

cause." United States v. Brown, 941 F. 2d 1300, 1303-04 (5th Gr.)
(quoting Illinois v. Gates, 462 U S. 213, 230 (1983)), cert.

denied, 112 S. . 648 (1991). "A magistrate's determ nation [of
probable cause] is entitled to great deference by review ng
courts."” Brown, 941 F.2d at 1302. The Court held further that
"[a]n affidavit may rely on hearsay as long as it presents a
substantial basis for crediting the hearsay." Id. at 1304
(citations and quotation marks omtted). The search of Austin's
apartnent was | egal because (1) the totality of the circunstances
presented to Judge Henl ey by Dettman provi ded "a substantial basis
for concluding that a search woul d uncover evi dence of w ongdoi ng".
Id. at 1302, and (2) all information presented to Judge Henl ey cane
fromthe apartnent personnel, prior to and totally independent of
the warrantl ess entry and sweep of Austin's apartnent.

In the alternative, argues the governnent, even if the search
warrant or the underlying affidavit were in sone way found to be
deficient, all of the evidence seized t hereunder woul d nevert hel ess

be adm ssi bl e under the "good faith" exception of United States v.




Leon, 468 U. S. 897 (1984). Austin takes issue with this conten-

As shown by the foregoing discussion, we do not need to
determ ne whet her the good faith exception is applicable. Qut of
an abundance of caution, however, we do so, concluding in the
alternative that even if neither the exigent circunstances
exception to the warrantless search nor the inevitable discov-
ery/ i ndependent search anal ysis were here sufficient to support the
district court's refusal to suppress the evidence in question, the
good faith exception under Leon is clearly applicable and suffi-
cient to support the ruling of the district court. The agents who
searched Austin's apartnent in reliance on the warrant issued by
Judge Henl ey on the strength of the affidavit clearly acted i n good
faith within the intendnent of Leon

1]
CONCLUSI ON

Pretermtting consideration of the district court's determ na-
tion that exigent circunstances justified the warrantl ess search of
t he apartnment and sei zure of the evidence therein, we hold that the
court's refusal to suppress the evidence found in the apartnent is
sustainable under the inevitable discovery/independent source
doctrine. Mreover, and in the alternative, we hold that the Leon
good faith exception is sufficient here to wthstand Austin's
assi gnnent of error.

AFF| RMED.



